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1.15.68 Charge, dated 


3.11.68 Complaint and Notice of Hearing, dated 
(with Form NLRB-4668 attached) 


3.18.68 ; Respondent's Answer to the Complaint, dated 

3.21.68 Order rescheduling Hearing, dated 

5.21.68 Hearing opened 

5.21.68 Rearing closed 

9.24.68 Trial Examiner's Decision, issued 

9.27.68 petscloner's exceptions to the Trial Examiner's Decision, received 


10.10. 68 Employer's exceptions to the Trial Exeminer's Decision, received 


1.21.69 Board's Decision, Order, and Direction of Second Election, issued 
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Petitioner herein was Charging Party before the Board, 
SNC Mfg..Co., Inc., (hereinafter called the Employer). 


COMPLATIT AND’ NOTICE OF HEARING : 
It having been charged by International Union of Electrical, Radio & 
“Machine Workers Local 805 (IUE-AFL~CIO), eres called the Union, thae SNC Manu-. 
facturing Co., Inc., herein called magpondench has engaged in, and is engaging in, 


certain unfair labor practices affecting commerce as set forth and defined in the 


National Labor Relations Act, as amended, 29 U.S.C., Sec. 151, et seq., herein 


called the Act, the General Counsel of the National Labor Relations Board, herein 


called the Board, on behalf of the Board, by the undersigned Regional Director for 
: : | 
the Thirtieth Region, pursuant to Section 10(b) of the Act and Section 102.15 of 


the Board's Rules and Regulations, Series 8, as amended, hereby issues this 


Complaint and Notice of Hearing and alleges as follows: 


zi, The charge herein was filed by the Union on January 15, 1968, and was 
5 | 


served on Respondent, by registercd mail, on the same date, 
2. .(a) Respondent, an Illinois corporation, is engaged in the manufacture 
and sale of trensformers and maintains its offices and pret in ostikosh, Wisconsin. 
(>) During the past year, a representative Berto Respondent sold and 
shipped, in interstate commerce, products valued in excess of $50, 000 to points 
outside the State of Wisconsin. ; 
(c) At all times material herein, Respondent is and has been an 
“employer" as defined in Secrton 2(2) of the Act, engaged in ' "connerce” and in | 


operations “affecting commerce" as defined in Section 2(6) and (7) of the Act. 


3. At all times material herein, the Union is, and has Beene al labor 
i 
4&4. At all times material herein, the following named persons! occupied 


organization within the meaning of section 2(5) of the Act. 


. : 
positions set opposite their respective names, and have been, and are now, agents 


of Respondent, acting in its behalf and are supervisors within the meaning of 


Section 2(11) of the Act: 


5 
PLEASE TAKE NOTICE that on the 16th day of May 1968, at 10 a.m. CDST, or 


as soon thereafter as you may be heard, in the City Council Chambers, City Hall, 
215 Church Ave., Oshkosh, Wisconsin, a hearing .will be conducted before a duly 
designated Trial Examiner of the National Labor Relations Board on the allegations 
set forth in the above Complaint, at which time and place you will have the right 
to appear in person, or otherwise, and give testimony. 

You are further notified that, pursuant to Sections 102.20 and 102.21 of 
the Board's Rules and Regulations, Series 8, as amended, the Respondent shall file 
with the undersigned Regional Director, acting in this matter as an agent of the 
National Labor Relations Board, an original and four (4) copies of an Answer to 
said Complaint within ten (10) days from the service thereof, and that unless it 
does Son all of the allegations in the Complaint shall be deemed to be admitted to 
be true and shall be so found by the Board. You are also notified that ae ene to 
said Rules and Regulations, Respondent shall serve a copy of the Answer on each of 
the other parties. , 

. Form NLRB-4668, Statement of Standard Procedure in Formal Hearings Held 
Before the National Labor Relations Board in Unfair Labor Practice Cases, is ; 
attached. 


pated at Milwaukee, Wisconsin this llth day of March 1968. 


| few bocte soa Dacr 


llacote >, | Regional Director 
National™Labor eee ‘ions Board 
Thirtieth Region 
Suite 230, Commerce Building 
744 North Fourth Street 
Milwaukee, Wisconsin 53203 


Attachment 


Ail exhibits offered in cusewece shall be in duplicate. Copies shall 
also be supplied to other parties. If a copy.of any exhibit is not available 
at the time the original is received, it will be the responsibility of the 
party offering such exhibit to submit the copy before ‘the close of hearing. 
‘In the event such copy is not submitted, and the filing thereof has not for good 
‘reason shown been waived by the Trial Examiner, any ruling receiving the exhibit 
dN a rd PR ETE AS cal | PN aia 


may be rescinded and the exhibit rejected. Dag Sad as t 
| 


: Any party shall be entitled, upon request, to a reasonable period at 
‘the close of the hearing for oral argument, which shall be included jin the 
stenographic report of the hearing. In the absence of a request, the Trial 
Examiner may himself ask for oral argument, if at the close of the hearing he 
believes that such argument would be beneficial to his understanding of the 
éontentions of the parties and the factual issues involved. 
ticrihal fe teissy pasties Lie aris ana 


i ry 


svt rie ot pny’ party shall also be entitled upon request made before the close 
of the hearing, to file a brief or proposed findings and conclusions, or both, 
with the Trial Examiner who will fix the time for such filing. — | oe 
; Attention of the parties is called to the following requitements — 
laid down in Section 102.42 of the Board's Rules and Regulations with respect 
- to the procedure to be followed before the proceeding is transferred to the 
Board: : Sica eee ies Os Cietiicm haltwiastanemrr ee BE Sens eh ae abate Ree dete 


mG 


No request for an extension of time within which to submit briefs 

or proposed findings to the Trial Examiner will be considered unless received 
by the Chief Trial Examiner in Washington, D. C. (or, in cases under the 

San Francisco, California branch office of Trial Examiners, the Associate 
Chief Trial Examiner in charge of such office) at least 3 days prior to the 
_expiretion of time fixed for the submission of such documents. Notice of 
request for such extension of time must be served simultaneously upon all 
Other parties, and proof of such service furnished to the Chief Trijal Examiner 
6r-Associate Chief Trial Examiner, as the case may be. All briefs or proposed 
-findings filed with the Trial Examiner must be submitted in triplicate, and — 
may be in typewritten, printed, or mimeographed form, with service upon the 
other partics. eles ae an eee Oe aa re ete 


“ we wee: ee ti) (S aye! 


Zz +58 © “n'due course the Trial Examiner will prepare and file with the 

Board his’ decision in this proceeding, and will cause a copy thereof to be 

served upon each of the parties. Upon filing of the said decision, the Board 

will enter an order transferring this case to itself, and will serve copies of 

that, order, setting forth the date of such transfer, upon all parties. At that 

point, the Trial Examiner's official connection with the case will cease. 

zit Us" The procedure to be followed before the Board from that point forward, 

with respect to the filing of exceptions to the Trial Examiner's Decision, the 

submission of supporting briefs, requests for oral argument before the Board, 

and related matters, is set forth in the Board's Rules and Regulations, Series 8, 

as amended, particularly in Section 102.46, and following sections; A summary 

of the more pertinent of these provisions will be served upon the parties 

together with the order transferring the case to the Board. | 
“ Adjustments or settlements consistent with the policies of the Act 

reduce government expenditures and promote amity in labor relation$. Upon 

request, the Trial Examiner will afford reasonable opportunity during the 

hearing for discussions between the parties if adjustment appears possible, and 


may himself suggest it. 
3 | GPo 933-841 
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employees of the Board findings and order that the Company will henceforth 


cease its unfair lebor Pecericaee 
: II. THE APPENDIX 
1. The record in this case shall be reduced to an Appendix, to 
be comprised of the materials each party may designate. The Appendix will 
be prepared pursuant to the deferred procedure authorized by Rule 30(c) of 
The Federal Rules of Appellate Procedure nat Rule 9(a) of the General Rules 


of this Court. Accordingly, the parties shall serve their designations at 


the time they serve their respective briefs. 


2. The Union and the Board shall designate those portions of the 


. 


record required to be printed by the Rules of this Court (including the De- 
cision and Order oe the Board, the Trial Examiner's Decision, this Pec nae 
ing conference stipulation, and the Court's ruling thereon), and the cost of 
printing these materials will be divided between them equally. "Each party 
shall designate such additional material as it wishes to have printed and 
shall bear the cost of printing that SECC which it designates. The 
Union shall bear the respons sibility of preparing the Appendix, which shall 
be prepared by the xerox method provided for in” Rule 32 of the Federal Rules 
of Civil Procedure and Rule 9(a) of the General Rules of this Court. The 
. Union shall also be responsible for filing the Appendix with the Court, which 
it shall file within 21 days after service of the brief of respondent in 
No. - Seven (7) copies shall be filed with the Court, and three (3) 
copies shall be sent to each party. 
IIL. BRIEFS 

\ The parties agree that, pursuant to Rule 30(c) of the Federal Rules | 

of Borenhace Procedure, the briefs may initially be filed in typewritten form. 


Printed copies of all briefs shall be filed and served within’ 14 days of the 


ili £ the A dix. 
pane Soca [Subscription Omitted in Printing] 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


SNC MANUFACTURING CO., INC. 
Employer 


and Case No. 30-RC-771 


INTERNATIONAL UNION OF ELECTRICAL, 
RADIO & MACHINE WORKERS, LOCAL 806 
(IUE-AFL-CIO) 


Petitioner 


TRIAL EXAMINER’S DECISION 


Statement of the Case 


LEO F. LIGHTNER, Trial Examiner: This proceeding was heard be- 
fore me in Oshkosh, Wisconsin, on May 21, 1968, on the complaint of 
General Counsel and the answer of SNC Manufacturing Co., Inc., herein 
called the Respondent.’ The complaint alleges violation of Section 8(2)(3) 
and (1) and Section 2(6) end (7) of the Labor Management Relations Act, 
1947, as amended, 61 Stat. 136, herein called the Act. Resolution of the 
validity of the objections is set forth infra. The parties waived oral argu 
ment and briefs filed by the General Counsel and the Respondent, and a 
brief filed on behalf of the petitioner addressed to the Objections, have 


been. carefully considered. | 


Upon the entire record, and from my observation of the witnesses, I 


make the following: : 
1’, charge was filed on January 15, 1968, and the complaint was issued on March 

11, 1968. On March 11, 1968, the Regional Director, Region 30, issued an Order con- 

solidating the hearing on Petitioner’s objections to an election, held on January 10, 


1968, with the hearing of the issues raised by the complaint. 
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or (d), by Superintendent Esslinger, on November 30, 1967, or January 4, 


1968, or Foreman Crahen, on the latter date, threatening employees with 
disciplinary action for distributing literature in the plant during non-work- 
time, or (e), by Respondent discriminatorily applying a no-solicitation rule, 
since on or about November 30, 1967; or whether Respondent discrimina- 
torily suspended Dawn Towns, on January 9, 1968, in contravention of 
the provisions of Section 8(a)(3) and (1). Respondent denies the commis- 
sion of any unfair labor practice and asserts that the layoff was by reason 


of insubordination. 


Identical issues aré raised as objections to conduct affecting the re- 


sults of the election and are set forth and considered infra. 


Supervisory Personnel 


The complaint alleges, the answer admits, and I find, that John Vette, 
president, Danie} Esslinger, plant superintendent, James Crahen and Charles 
Ziebell, foremen, are supervisors within the meaning of Section 2(11) of the 


Act, and were agents of the Respondent, at all times material herein. 


Background 


Commencing in February, 1963, the Union undertook the organiza- 
tion of Respondent’s employees. Subsequently, on June 26, 1964, the 
Board, having found that Respondent had engaged in unfair labor practices 
within the meaning of Section 8(a)(1), (2), and (5), issued a Bernel Foam? 
type order. Thereafter, Respondent and the Union entered into a collec- 
tive-bargaining agreement, which by its terms, became effective July 1, 
1966, and provided for its expiration on July 1, 1967, upon appropriate 
notice of termination, by either party, which notice was, in fact, given by 


2Bernel Foam Products Co., Inc., 146 NLRB 1277. 
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them ‘being between 5 and 7 cents per hour and one of 8 cents; in the pay 


period of October 29 to November 11, 67 employees received increases, | 
60 being between 5 and 7 cents per hour and seven receiving 8 cents per' 
hour; in the pay period of November 12 to 25, 21 received increases, 18 


being between 5 and 7 cents per hour and three of 8 cents per hour. Thus, 
of the 157 employees, listed as being employed at least some of the time be- 
tween September 17 and November 26, 3 146 received a raise in one of the 
four pay periods preceding the payroll period complained of, i.e. November 


26 to December 9.4 Eight employees each received two pay raises, in the 


first four pay periods.> 


| 
General Counsel’s complaint is addressed to the 47° who were given 
raises in the pay period from November 26 to December 9, payable De- | 
cember 25. Thirty-seven of these had received one or more pay raises, of 


5 cents per hour or more, each, in one or more, of the previous pay periods 


31 exclude Bricci and Gavin, who appear to have been hired in the pay period) 
November 26 to December 9. 


4The eleven who received no raise included: three, Ebel, Schilling and Stadler 


who received no increase at any time; Caldwell and Finch apparently hired initially fin 
the October 29 to November 11 period, and raised from $1.47 to $1.60, in the pay 
period complained of; J. Raddatz, apparently separated in October; and Brandt F. Jones, 
Kallin, Kempinger and Rosenthal, each of whom received a single 5 or 6 cent raise, ex- 


cept Kempinger who received 12 cents, in the period which began November 26. | 


5 Berndt, Gelhar, Hassler and Weigand were increased, in two steps, from $1 40 
to $1.60. Stewart, in two steps, from $1.40 to $1.53. Binder, Lloyd, and Ratchman, 
in two steps, from $1.76 to $1.90. 


5] have excluded Brehmer, whose raise of 10 cents per hour, as explained by | Re- 
spondent, was clearly marked as a night shift differential. I have also excluded Brigci 
and Gavin apparently hired on or after November 26. 
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effective in September, 1963, it was achieved, by Respondent, in May. When 
the minimum was raised to $1.40, effective February 1, 1967, Respondent 
achieved it in July, 1966. Esslinger asserted in view of the required increase 
to $1.60, effective February 1, 1968, he had a discussion with Vette in 
September, 1967, and it was determined to use the method they had in 
the past and accomplish it before the effective date. However, it was de- 
termined to accomplish it in groups rather than all in one pay period. In 
addition, Esslinger asserted Respondent was faced with competition for fe- 
male help available in Oshkosh, by such firms as Victory Lite Candle Co., 
Hoffmaster Co., Miles-Kimball, and Standard Kollsman. Respondent made 
no explanation of the reason for the additional raises for the 37 listed as 
having received raises. Only 10 who had not received previous raises, were 
given raises in this period.”” 

Esslinger’s effort to explain the discrepancy in the amount of the 
raise to each employee, including the raises in the November 26 pay period 
as an effort to maintain differentials is patently erroneous. Esslinger assert- 
eded those in the higher pay grades received only one increase while, infer- 
entially, those in the lower grades received multiple increases. In its brief, 
Respondent describes the last increase as the final “installment” of the 
plant-wide increase, and as an across-the-board increase—“‘past practice dic- 


tated the maintenance of the wage differentials within the plant.” The con- 


trary appears to be true./? 


11 Brandt, Caldwell, Finch, F. Jones, Kallin, Kempinger, Mathwig, Oswald, Rosen- 
thal and Scheinpflug. 


12§ ¢., on September 17, hourly rates varied from $1.40 to $2.79, 28 employees 
had a rate of $1.59, all received a 6-cent increase to $1.65 in the October 15 to 28 
pay period. Five of these, for unexplained reasons, received an additional 5-cent raise 
in the November 26 to December 9 pay period. Why Chellow, Glebke, Herzig, Horne, 
and Ford, were so singled out is unexplained. 
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on the road. Kinderman complied with Esslinger’s instructions. Kinder- 


man, whose work hours at that time were 8 a.m. to 4:30 p.m., acknowl: 


edged that he had punched the timeclock at approximately 7:25 a.m., prior 
| 


to engaging in his distribution activity. After Kinderman had reported to 
his work station, the same morning, Esslinger approached him and inquired 
“Don’t you think you’re getting yourself in a little deep?” Kinderman | 
made no response. Kinderman acknowledged that Esslinger also reminded 
him of a company rule about punching in and then leaving the Company 
premises, and acknowledged leaving the Company premises after being = 


to do so by Esslinger./7 


It appears undisputed that Respondent’s employees have a morning 
break period, approximating 10 minutes, which is staggered, and a lunch 
period which is also staggered. However, the afternoon break period, which 
commences at 2:30, for a period of 10 minutes, is taken by all employees 
at the same time. It appears undisputed that Marie Beyer, an employee for 
approximately 13 years, presently a tester, is also president of Local 806 
and Chairman of the orgnaizing committee. Dawn Towns, has been em- 
ployed for approximately 5 years, is also a tester in the assembly depart- 
ment, and has been chief steward for the Union for 5 years. While Beyer 
asserted that she and Towns distributed additional copies of the notice dis- 
tributed by Kinderman, before work that morning, the distribution by Bey- 
er and Towns was during the afternoon break the same day and was made 
| 


in the plastics department, the shipping area, and the subassembly and: 


as- 
sembly departments, to employees who were either sitting at their work 


stations or walking around, there is no evidence that this activity was ob- 


13Foreman Ziebell was not called as a witness. While Esslinger appeared as a wit- 
ness he was not questioned about the recitation of Kinderman, relative to these events 
of November 30. However, he acknowledged observing distribution on that date. 
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asserted that she responded, “‘Well, Danny knows that we can pass out lit- 
erature in the plant on our own time.” Ziebell responded, “Well, Marie, I 
have to take orders.” Beyer responded that she understood and returned 
to her work area. As Beyer was placing the balance of the literature in 
her possession into a box, she was approached by Esslinger, who advised 
her, “Marie, you are not to pass out literature in the building.” Beyer re- 
lated that she responded, “Well, Danny, you know we can pass them out 
on our own time.” Esslinger shook his head in the negative. Beyer related 
that she then asserted, “Well, you can check with the law that we aren’t 
doing anything wrong.” Esslinger again shook his head in the negative, 
and advised, “I am making a statement. The next time that anyone is 
caught passing out literature in the building they will be asked to leave.” 
Beyer asserted that Towns, Florence Jones, and other female employees 
were present during this conversation. Beyer related that the employees 
had been instructed by the union representatives, Kitzinger and Burden, 
that they were not to distribute literature during worktime. Towns, who 
asserted that she was present, during the exchange between Beyer and Ess- 
linger, corroborated the assertions of Beyer, particularly in relation to his 


statement that anyone passing union literature in the plant would be asked 


to leave the plant./* 


Esslinger corroborated the assertion of Beyer, asserting, “I believe this 
was the date [January 4] that I told Marie [Beyer] and Dawn [Towns] to 
stop distributing literature in the plant.” Esslinger acknowledged that they 


complied with that request. 


Myrtle Kaul has been employed, in the plastics department, for ap- 


proximately 2 years. On January 4, while she was employed in the lead 


14Fiorence Jones did not appear as a witness. 
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The Events of January 9— 


Suspension of Towns 


Towns credibly related that on January 9, during the 2:30 break per- 
iod, she was passing out a Union bulletin, which urged the employees to 
vote “yes” in the election scheduled for the following day. Towns was 
standing in a passageway adjacent to the men’s locker room and passed out 
approximately 10 copies of the leaflet. Esslinger approached and inquired 
as to what Towns was doing. Towns responded that she was passing out 
leaflets and inquired if he wished a copy. Esslinger responded in the nega- 
tive and inquired, “What did I say the other day?” When Towns did not 
respond, Esslinger repeated the question, then added, “If anybody was pas- 
sing leaflets in the plant I would ask them to leave. I am asking you to 
leave.” Towns inquired, “Am I fired?” Esslinger responded, “No, I just 


want you to leave the plant.”” Towns again asked if she was fired. Essling- 


| 
er then responded, “No, I want you to leave the plant as disciplinary action. 


You can come back in the morning.” Towns responded, “Okay.” Towns 
proceeded to the girls locker room, where she found Beyer and Rita Chel- 
low passing out leaflets. When Towns put her jacket on, Beyer naaned as 
to where she was going, and Towns explained to Beyer and the others pres: 
ent that she had been told by Esslinger to leave. Beyer advised Towns that 
she should not leave because the law said that she could pass out union 
literature in a non-working area on her own time. Towns placed her jacket 
back on the hanger and when the bell rang at 2:40, returned to work. : At 
approximately 3:20 p.m. Esslinger came to her work station and ad- 
vised Towns that he thought he had asked her to leave. She acknowledged 
that he had. He then inquired if she was not going to leave. She responded 
that she did not do anything wrong. Esslinger then advised that he was aiv- 
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basis of the undisputed facts, particularly the fact that Towns did leave the 
plant without being fired, and by reason of certain inconsistencies which I 
find in the testimony of Esslinger, 1 credit Towns where her testimony is 
at variance with that of Esslinger. Janice Kallin, an employee in the assembly 
department, was with Towns throughout the initial episode with Esslinger 
and corroborated Towns, in the latter’s assertion that she inquired if she 
was being fired, as distinguished from Esslinger’s version. 


The Alleged No Distribution Rule 
and its Enforcement 


I have found, supra, that on January 3, 1967, Respondent promulgated 
and posted a “‘No Solicitation Rule.” Esslinger asserted that he posted the 
rule at the request of President Vette. Esslinger described it as a legally 
approved “‘No Solicitation Rule” which he had obtained from a Prentice 
Hall manual. Esslinger’s asserted reason for posting was that a local attor- 
ney was walking through the employee’s entrance and soliciting one of the 
employees about a parental case, and Esslinger asserted that he was advised 
that since the individual was an attorney, that he should have some legal 


basis for not allowing his trespass. In addition, Esslinger asserted that 


sales people were soliciting employees after an engagement or wedding 
announcement, and Esslinger was advised that he had to have some basis 
for barring such individuals from the plant. Esslinger asserted that, since 
there was a contract with the Union in force, he called the officers of the 
Union and explained that this was not intended to hamper their collection 
of dues. Esslinger asserted that in the past they would on occasion take 
up a collection for someone who was ill, or by reason of a relative’s death, 
or a marriage, and the rule was not intended to preclude this activity, which 


would be permitted to continue. 
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had complained to him, and that the foremen had specifically named em- 
ployees who had come to them reporting an annoyance by reason of the 
distribution. Esslinger attributed this report of annoyance by certain em- 
ployees as one reason for halting distribution. Esslinger thus vacillated be- 
tween the “annoyance,” expressed by employees, and loss of production 
as the reason underlying his announcement of a No-distribution Rule. Nei- 
ther assertion is supportable upon close scrutiny of the evidence. : 
Esslinger denied any knowledge of union distribution in the plant, 
prior to January 4, except the Christmas distribution to which he did not 
object. The asserted “annoyance” was not corroborated by anyone. I have 
found that Foremen Ziebell and Crahen within the span of the break per- 
iod, 2:30 to 2:40 p.m., advised employees that, on orders from Eslinger, 
they could not make any distribution in the plant without being subject 
to disciplinary action. Obviously, no impact on production could have been 
determined, as resulting from the distribution, prior to the resumption of 
production. Esslinger was an outstanding proponent of conduct found by 
the Board, in the prior case, to have demonstrated anti-union animus by 
Respondent. Esslinger was unable to identify anyone who reported being 
“annoyed” by the distribution, and admitted there had been no such 
complaint prior to January 4. Even if he had, it is an insufficient reason 
for a total bar on distribution. I find no credible evidence of “annoyance” 


deing expressed by anyone, except Esslinger. 


After asserting that production did show a measurable loss as a result 
of the distribution of literature, Esslinger then asserted that he could not 
pinpoint a specific day when production was bad, but that it applied to 
part of December and all of January. Yet, Esslinger acknowledged he 
knew of no distribution in the plant in December, except the Christmas 
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letter to which he'did not object. Esslinger then acknowledged that a lack 
of orders from the Allan Bradley Company resulted in a reduction in force 
of some 60 to 65 employees, inferentially, in late December, and this was 


the reason for a substantial loss of production. 


When Esslinger’s attention was called to a letter distributed to the em- 
ployees, by Respondent, over Esslinger’s signature, on March 4, 1968, in 
which he attributed the reason for Respondent’s restriction on distribution 
of literature as being due to an “untidy condition” which created extra 
work for the janitorial personnel, Esslinger asserted that this was an addi- 
tional reason for the restriction on distribution. } find significant Respond- 
ent’s failure to assert either “annoyance” or loss of production as the un- 
derlying reason for the Rule, in this letter. Both appear to be afterthoughts 


to justify unlawful conduct. 


In the light of Esslinger’s acknowledgement that he had instructed em- 
ployees that there’ was to be no distribution of literature in the plant, I find 
of no consequence Esslinger’s assertion that he did not admonish, reprimand, 
or discipline, any employee with respect to distribution of literature in lunch- 
rooms, or locker rooms. I similarly find of no consequence Respondent's ef- 


fort to establish that the aisleway, where Towns was distributing literature, 


during the break period on January 9, was a storage area, for parts kept in 


bins and moved to assembly areas, as needed, during worktime, and therefor 


a work area. 


Esslinger’s attention was called to the fact that in the same letter Re- 
spondent asserted the reason for the layoff of Towns was “for insolence” 
[emphasis in letter]. Esslinger asserted the insolence resulted from Towns 


having raised her ‘voice to him. Asked if he had not already, at that time, 
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indicated to Towns that she was being laid off, Esslinger responded “Yes, 


but she wanted to be fired.” Respondent’s effort to establish a “Union 


plot” to create an incident by getting Towns fired was stillborn. 


Concluding Findings 
C. Wage Increases 
I have found, supra, that by reason of Respondent’s challenge relative 
to the continued existence of the Union’s majority representation, the Un- 


ion, on December 4, 1967, filed a Petition for Election, Case No. 30-RC- 


771. Daseke, Respondent’s executive vice president, related that he attended 


a meeting at the Regional Board Office on Wednesday, December 13, at 
which Kitsinger and Burden, International Representatives of the Union, 
Beyer, Local president, Glaeser, an employee, and George Strick, a Board 
employee, as well as Respondent’s attorney were present. In the mor? of 
Daseke, near the end of the meeting Daseke announced that a substantial 
number of wage increases were being placed in effect, for the pay period of 
November 26 to December 9, payable on December 15, “to meet the new 
minimum standard wages, and second, to remain in a competitive labor 
market.” In answer to an inquiry, Daseke acknowledged that the raise had 
not been announced and the first notice the people would have of it would 
be when they received their paychecks. Daseke then explained that these 
were general increases and not merit increases. | 

I have found, supra, that in the preceding payroll periods of October 
1-14, October 15-28, October 29-November 11, and November 12-25, a 
total of 157 employees are listed as being employed, in the unit, during at 
least a portion of the period described, and 146 of these received at least 


one pay raise, while some received two pay raises. I have also found that 
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the amounts of the pay raise, without considering multiples. were from 5 
cents to 12 cents per hour. It appears undisputed that «7 employees were 
given a raise in November 16 to December 9 pay period. Thirty-seven of 
these had received one or more pay raises of 5 cents per hour, or more, in 
the previous pay periods described, five having received’ tvo previous pay 
raises of 5 cents or more and also received a third pay s2is: : tne period 
complained of. I have also found that only 7 of the +? aranted raises, 
were below the $1.60 minimum rates at the time of this !ust pay increase. 
Only 10 of the 47 receiving a pay increase in the last 3.» - iod had not 


received a pay increase in the previous pay periods. 


Respondent’s effort, in its brief, to describe the increases complained 
of as across-the-board is patently erroneous. While sonic employees were 
raised, in steps, from $1.40 or $1.47 to $1.65, per hour, 2:4 others re- 
ceived a single or multiple increase which totalled 12 certs ver hour, it is 
interesting to note that those who appeared herein as witnesses for the 
General Counsel were not among the more fortunate: Beyer, Kaul, Kallin, 
Kinderman, Schessler, and Towns, each received a single 5 or 6 cent raise 
in the entire period.’ The alleged “‘maintenance of the wage differentials 
within the plant,” asserted by Esslinger as the basis for the last increases 
is thus patently false. The assertion of Respondent, in its brief, that the 
wage increase was determined prior to the Union organizing campaign, since 
“three months passed between the decision on the questioned increase” 
must similarly be rejected. There is no evidence of uniform increases, in 
fact the contrary is true. The record contains no explanation of the dis- 


parity in the amount of the increases. 


16The resultant rates, of: Kaul @ $1.65; Schessler @ $1.70; .». Xailin @ $1.76; 
do not substantiate the assertion of Esslinger that it was the crvieye*: “in the higher 
grades” who only received one increase. 
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Respondent urges that the Union representatives when informed, on 
December 13, of the pending increases approved them. Respondent asserts 
that Beyer ‘‘seemed delighted.” Respondent urges that the Union could 
have postponed the election “if it thought it’s cause might be prejudiced 
by the increases.” The short answer is that it is for General Counsel and 


the Board to determine if the “laboratory conditions” which the Board, 


attempts to obtain in every election were interfered with. 


In the Exchange Parts case!” the Supreme Court held: 


The broad purpose of Section 8(a)(1) is to establish “the 
right of employees to organize for mutual aid without em- 
ployer interference.” We have no doubt that it prohibits 
not only intrusive threats and promises but also conduct 
immediately favorable to employees which is undertaken 
with the express purpose of impinging upon their freedom 
of choice for or against unionization and is reasonably cal- 
culated to have that effect. —The danger inherent in well- 
timed increases in benefits is the suggestion of a fist inside 
the velvet glove. Employees are not likely to miss the in- 
ference that the source of benefits now conferred is also 
the source from which future benefits must flow and which 
may dry up if it is not obliged. (Citations omitted.) 


This Respondent in the prior case?* was found to have engaged in a 


wide-variety of violations of Section 8(a)(1), including, specifically, the 


granting of wage adjustments of 5 to 15 cents per hour, to affect the out- 
come of the earlier election. | 


Numerous Board and Court decisions have held that a mere promise 
of benefits, during the pendency of an election is violative of Section 8(a) 
(1) of the Act./% A fortiori, granting benefits during such a period, with: 


17N.L.R.B. v. Exchange Parts Co., 375 U.S. 405, 409. 
18147 NLRB 809. 


19 See e.g., Ralph Printing & Lithographing Co., 158 NLRB 1353, and fn. 3,4 
forced in pertinent part 379 F.2d 687 (C.A. 8). 
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out adequate justification or explanation, must fall in the same category. 


The wage increases complained of, admittedly without prior announce- 
ment, were granted after the filing of the Petition for Election. Other mis- 
conduct by Respondent, during the period of the pendency of the election 
is set forth infra. Accordingly, on the evidence in the record as a whole, 
for the reasons stated, supra, | find the granting of the wage increases con- 
stituted interference, restraint and coercion, and was violative of the pro- 


visions of Section 8(a)(1) of the Act. 


D. The No-Distribution Rule— 
Events of November 36, 
and January 4 


The complaint alleges that Esslinger, on November 30, 1967, and Janu- 
ary 4 and 9, 1968,'ordered employees not to distribute union literature any- 
where in the plant or on Company property, and, on the first two dates 
threatened employees with disciplinary action for engaging in the distribu- 
tion of literature anywhere in the plant during non-worktime. It is also 
alleged that Crahen and Ziebell, on January 4, ordered employees not to 
distribute union literature anywhere in the plant, and that Crahen, on the 
same date threatened employees with disciplinary action for engaging in 
such conduct during non-worktime. It is also alleged that Respondent, 
since November 30, 1967, discriminatorily applied the existing no-solicita- 
tion rule. 

It appears undisputed, and I have found, supra, that on November 30, 
Esslinger advised Kinderman to leave the Company parking lot and go out 


to the road as he'was not allowed to distribute literature on Company pro- 


perty. Thereafter, after Kinderman had reported to his work station, Ess- 


linger inquired, “Don’t you think you are getting yourself in a little deep?”, 
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and reminded Kinderman of a Company rule about punching in and then 


leaving the Company premises. Esslinger, who later relied on the “annoy- 


ance” caused to other employees by reason of distribution of literature, 
acknowledged, that the “annoyance” was not reported to him prior to Jan- 


uary 4. Esslinger’s conduct on November 30 stands unexplained. 


It appears undisputed, and I have found, supra, that on January 4 Es 
slinger advised Beyer, in the presence of Towns and Jones, either during 
or immediately following a break period, that anyone passing out union lit- 
erature in the plant would be asked to leave the plant, with no differentia 


tion made between work areas and non-work areas. This conversation fol- 


lowed the advice of Foreman Ziebell, which immediately preceded it, that 


Beyer was not allowed to pass out literature in the plant on Esslinger’s or- 
ders. Esslinger acknowledged advising the employees “to stop distributing 
literature in the plant.” I have also found that Kaul was similarly advised, 
on the same date, during the break period, by Ziebell. I have also found 
that on the same date, during the break period, Schessler was advised by 
Foreman Crahen that she was not to pass out leaflets in the plant and that 
the next time she did it she would be subject to disciplinary action, and 


this was pursuant to instructions from Esslinger. 


It is patent that the no-solicitation rule posted by Rescoieat’s on 
January 3, 1967, is unrelated by its terms, to the subject of no-distribution. 
The no-distribution rule was first announced by Esslinger on January 4, 
1968, and was, as stated, a restriction against any distribution in the plant, 
at any time. It thus encompassed both work areas and non-work Se 
worktime and free time. Accordingly, it was inherently violative of the 


rights accorded employees by Section 7 of the Act. 
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In the Le Tourneau case,?? the Board held that a no-distribution rule 
precluding distribution of union literature, by employees, on the parking 
lot placed an unreasonable impediment on the freede:m of communication 
essential to the exercise of employees right to self-organiz:20n, and that 
the suspension of employees for engaging in such actis ify constituted dis- 
crimination. 

The Board has held in numerous cases, with court approvai, that an 
employer may make and enforce a rule forbidding his employees to engage 
in union solicitation during worktime. However, a d:c.:.! 2-30) citation 
rule in the absence of special circumstances making such uw cule necessary 
in order to maintain production or discipline, is presumptively an unrea- 
sonable impediment to self-organization and is therefore presumptively in- 
valid.7/ 

The Board, in the Minneapolis-Honeywell case,?~ fcund the presump- 
tion of invalidity unrebutted. The Board distinguished between a rule that 
had application limited to areas where the employees have their work sta- 
tions and a broader proscription of distribution of unicn trerature, absent 
a showing of special circumstances involving maintenance of production or 


discipline. The Board asserted that it unanimously adheres to the Walton 


view22 that a ban on distribution of literature was piiswinyiveiy invalid, 


in normal circumstances, if and insofar as it precludes empioyces from dis- 


201 Tourneau Company of Georgia, 54 NLRB 1253, affirmed 324 U.S. 793. 


21 See: Peyton Packing Co., 49 NLRB 828, cited with grec esi in Hepublic Avia- 
tion Corp. v. N.L.R.B., 324 U.S. 793; 28th-Annual Report of !¢:. ‘ational Labor Rela- 
tions Board, page 66; Idaho Potato Processors Inc., 137 NLRS “io, cufd. 322 F.2d 
573 (C.A. 9). 


22 Minneapolis-Honeywell Regulator Company, 139 NLR 49, 5 


23 walton Manufacturing Company, 126 NLRB 697, enfd. 200 Bo 
See also, Southwire Company, 145 NLRB 1329. 
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tributing union literature when they are on non-working time and also in 
non-working areas of the employer’s establishment. Herein, no special cir- 


cumstances are asserted or established. 


Respondent, in its brief, incorrectly asserts the question to be whe- 
ther an employer can prevent distribution in work areas during non-work- 
time, without violating the Act. The rule enunciated by Esslinger prohibi- 
ted distribution in the plant. This necessarily encompassed both work and 
non-work areas, worktime and free time. Being all encompassing it was 
violative of the Act. North American Aviation Inc., 163 NLRB No. 115, 
enfd. 389 F.2d 866 (C.A. 10). _ | 


Respondent’s assertion that the rule was adopted more than 6 months 
prior to the filing of the charge herein is without merit. The no-solicita- 


tion rule of Respondent has no application to the matter of distribution. 


Accordingly, I find the enunciation of the Rule, by Esslinger, on Ja 
uary 4, 1968, the restriction place on the activity of Kinderman by Ess- 
linger, on November 30, 1967, the orders issued by Crahen and Ziebell, on 
January 4, 1968, and the threats of disciplinary action, if employees dis 
tributed literature in the plant, made by Esslinger and Crahen, on January 
4, 1968, were, in each instance, conduct constituting interference, restraint 


and coercion, and were thus violative of Section 8(a)(1) of the Act. 


E. The Suspension of Towns 


It appears undisputed that Towns was suspended on January 9, the 


day before the election, because she was distributing a Union bulletin, ‘in 
the plant, during the afternoon break period, contrary to the Drtencaces 
of Esslinger, issued on January 4. It is undisputed that Esslinger advised 
Towns that he was asking her to leave the plant “‘as a disciplinary action.” 
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Later, when Esslinger became aware of the fact that Towns had not com- 
plied with his request to leave, he advised her that if she did not leave 
within 5 minutes she would be discharged for insubordination. 

Esslinger acknowledged that he had had no disciplinary problems with 


Towns prior to January 9. Esslinger acknowledged that disciplinary lay- 


offs were, in his words, “very extraordinary,” being confined to approxi- 


mately one each year during the past 2 or 3 years.74 Esslinger acknowl- 


edged that the matter of Towns’ layoff had been noted in her personnel 
folder. 


It appears undisputed that the fact of Ess!inger’s summary action 
against Towns became a matter of common knowledge to other employees 


in the unit, as related in detail by Schessler, Kaul, Beyer and Towns. 


A General Counsel correctly urges that the motivation for the suspension 
of Towns resulted solely from her exercise of her Section 7 rights and in 


order to dissuade others from asserting such rights. 1 concur. 


Esslinger, without corroboration, sought to establish that the distribu- 
tion of literature caused “havoc” and interfered with production “to some 
extent” because employees continued to talk about the literature after the 
break period on January 4 and 9. These assertions constitute little more 
than self-serving afterthoughts. In evaluating them it is necessary to begin 
with Esslinger’s conduct on November 30, outside the plant, before work- 
time, for which Esslinger did not even attempt any justification of the re- 
strictions he placed on Kinderman. It appears without question that Ess- 

24¥Esslinger detailed the reasons for the prior disciplinary actions as resulting from 
an employee leaving before the end of the shift without permission, and having an un- 


satisfactory record, described by Esslinger as “You could name it, she’s done it.” The 
second individual was described by Esslinger as having excessive unexcused absences. 
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linger’s announcement of the rule on January 4 occurred during the break 
period, thus, he did not have an opportunity to evaluate the after effects, 
during the subsequent production period which had not commenced at the 
time he promulgated the Rule. His assertion of “complaints” from other 
employees and foremen must be rejected out of hand as an insufficient 
basis, even if true, for the enforcement of the Rule which was enunciated. 
Section 7 rights are not subject to popularity contests. : 

Respondent’s reliance on the fact that the distribution by Towns, on 
January 9, was in a work area is misplaced. Respondent concedes that per- 
haps neither Towns nor Kallin were aware of the fact that it was a work 
area since neither could see the passageway from their work station. We 


are treating here with the application of an invalid rule. 
In the Burnup and Sims case? the Supreme Court stated: 


We find it unnecessary to reach the questions raised under 
Section 8(a)(3) for we are of the view that in the context 
of this record Section 8(a)(1) was plainly violated, whatever 
the Employer’s motive... . 


In sum, Section 8(a)(1) is violated if it is shown that the 
discharged employee was at the time in a protected activity, | 
that the Employer knew it was such, that the basis of the | 
discharge was:an alleged act of misconduct in the course of | 
that activity, and that the employee was not, in fact, guilty | 
of that misconduct. 


The timing of the suspension by Esslinger, the day preceding the elec- 


tion; the announcement and enforcement of an invalid no-distribution tule 


by Esslinger, commencing January 4, 1968; Esslinger’s conduct found to 


by violative of the Act and to demonstrate his anti-union animus in the 


earlier SNC case, which included the announcement of wage increases and 


25N.L.R.B. v. Burnup and Sims, Inc., 379 US. 21, 22-23. 
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other benefits, to discourage adherence to the Union, «nil un ettort to 


establish a shop committee in lieu of the Union; the totat absence of any 
justifiable reason for the suspension of Towns, other thu fiw engagement 
in protected activities; in my view are sufficient to eslabimi: te pretextu- 
ous nature of the Respondent’s action and require a iivduy that the suspen- 
sion was discriminatorily motivated and violative c! ':: sicms of Sec- 


tion 8(a)(3) and (1) of the Act.26 


D. Objections to the Election 


The objections to the election, timely filed by Ur. -1 ive premised 
upon: (1) the effect of the wage increases of Decemeer : 5, 1907, upon 
employee votes; (2) Respondent’s discouragement ci Gaicn activity by 
threats of discharge of disciplinary action if employees sisi tited union 
literature on Company premises, as announced on Janiusry 4, 1968; and (3) 
the unlawful disciplinary layoff of Towns on January ®. §!0S. for distribut- 
ing union literature on Company property. Thus the obj. ivi: encompass 
the acts and conduct complained of, as unfair labor pract::¢s, in the Come 


plaint. 


The Board has held in Dal-Tex Optical Co. Inc... 137 “UB 1782, 
1786, that: Conduct violative of Section 8(a)(1) is, « jorivis, conduct 
which interferes with the exercise of a free and untigcsd- 9) 2) siege man 
election. The Board stated that this is so because th. =: 0! conduct 
which may interfere with the “laboratory conditions” !>° 9) ci-ction is 
considerably more restrictive than the test of conduc: \4:i0% amounts to 


interference, restraint, or coercion, which violates Seoiicn (ait). 


6Le Tourneau of Georgia, supra. 
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Accordingly, having found that the conduct complained of in the ob- 
jections, was violative of Section 8(a)(1), I will recommend that the Union’s 


objections be sustained, and that the 1968 election be set aside. 


IV. The Effect Of The Unfair Labor 
Practices Upon Commerce | 


The activities of the Respondent set forth in Section III, above, oc- 
curring in connection with the operations of the Respondent described in 
Section I, above, have a close, intimate, and substantial relation to trade, 
traffic, and commerce among the several States and tend to lead to labor 
disputes obstructing commerce and the free flow of commerce. | 


V. The Remedy 
| 


Having found that Respondent has engaged in certain unfair labor | 
practices, I shall Recommend that it cease and desist therefrom and take 


certain affirmative action designed to effectuate the policies of the Act. 


Respondent having discriminatorily suspended Dawn Towns, on Jan- 
uary 9, 1968, because of her protected activities, 1 Recommend that Re- 
spondent make her whole for any loss of pay she may have suffered by 
reason of the suspension of that date. Interest on backpay shall be con}. 
puted in the manner set forth in Isis Plumbing & Heating Co. Inc., 138 | 
NLRB 716. I further recommend that Respondent be ordered to strike 


any reference to such alleged disciplinary action from its records. 

It is also recommended that Respondent be ordered to make available 
to the Board, upon request, payroll and other records to facilitate the 
checking of the amount of earnings due. : 


In view of the nature of the unfair labor practices committed the com- 


mission of similar and other unfair labor practices reasonably may be anti- 
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cipated. I shall therefore Recommend that Respondent be ordered to cease 
and desist from any manner infringing upon rights guaranteed its employees 


by Section 7 of the Act. 


I also recommend that the election, held on January 10, 1968, in 
Case No. 30-RC-771, be set aside and that said case be severed and remanded 
to the Regional Director for the 30th Region, with instructions to conduct 
a new election at such time as he deems circumstances permit free choice 


of a bargaining representative. 


Upon the foregoing findings of fact and upon the entire record in the 


case, I make the following: 
Conclusions of Law 


1. Respondent is an employer engaged in commerce within the mean- 


ing of Section 2(2), (6) and (7) of the Act. 


2. International Union of Electrical Radio & Machine Workers, Local 


806, (IUE-AFL-CIO), is a labor organization within the meaning of Section 
2(5) of the Act. 


3. By engaging in the conduct set forth in the Section entitled “In- 
terference, Restraint and Coercion,” to the extent therein found the Re- 
spondent has engaged in, and is engaging in, unfair labor practices within 


the meaning of Section 8(a)(1) of the Act. 


4. By discriminating with respect to the hire and tenure of employ- 
ment, and terms and conditions of employment, of Dawn Towns, on 
January 9, 1968, thereby discouraging the free exercise of rights guaranteed 
by Section 7 of the Act, and discouraging membership in or activities for 
the above-named labor organization, Respondent has engaged in, and is en- 
gaging in, unfair labor practices within the meaning of Section 8(a)(3) and 
(1) of the Act. 
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5. The aforesaid unfair labor practices are unfair labor practices af- 


fecting commerce within the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDED ORDER 


Upon the basis of the foregoing findings of fact and conclusions of 
law, and upon the entire record in the case, I Recommend that Respondent, 
SNC Manufacturing Co., Inc., its officers, agents, successors, and assigns, 
shall: : 

1. Cease and desist from: | 

(a) Discouraging membership in International Union of Electrical, 
Radio & Machine Workers, Local 806, (IUE-AFL-CIO), or any other labor 
organization or its employees, by suspending or otherwise discriminating 
against employees in regard to their hire or tenure of employment, or any 
term or condition of employment. : 
(b) Granting wage increases to discourage employees from becom 
| 


ing members of, giving assistance to, or voting for the Union. 


(c) Promulgating, publishing, or enforcing any Rule proscribing or 
| 


prohibiting the distribution of Union literature in the plant or on Company 
property, to the extent such rule is applied to the non-worktime of the 


employees, or non-work areas of the plant 


(d) Threatening employees with disciplinary action for engaging in 
the distribution of Union literature during the non-worktime of employees, 
or in non-work areas of the plant. : 
(e) In any other manner interfering with, restraining, or coercing, its 
employees in the exercise of the right to self-organization, to form labor 
organizations, to join or assist the above-named Union, or any other labor 
organization, to bargain collectively through representatives of their own 
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choosing, and to engage in any other concerted activity for the purpose 

of collective bargaining or other mutual aid or protection, or to refrain 
from any and all such activities, except to the extent that such right may 
be affected by an agreement requiring membership in a labor organization 
as a condition of employment, as authorized in Section 8(a)(3) of the Act, 
as modified by the Labor-Management Reporting and Disclosure Act of 
1959. 


2. Take the following affirmative action designed to effectuate the 
policies of the Act: 


(a) Make whole Dawn Towns for any loss of pay she may have suf- 
fered by reason of Respondent’s discrimination against her, on January 9, 
1968, in accordance with the Recommendations set forth in “The Remedy,” 


including the excision from its records provided for. 


(b) Preserve and make available to the Board, or its agents, upon 
request, for inspection and reproduction, all payroll records, social security 
reports, timecards, personnel files, and all other records necessary to analyze, 
compute and determine the amount of backpay to which Dawn Towns 


may be entitled under the terms of this Trial Examiner’s Decision. 


(c) Post at its plant in Oshkosh, Wisconsin, copies of the notice 
attached hereto marked “Appendix.”*” Copies of said notice to be fur- 
nished by the Regional Director for the 30th Region, shall, after being 
signed by Respondent’s representative, be posted by the Respondent and 


maintained by it for 60 consecutive days thereafter in conspicuous places, 


271n the event that, this Recommended Order be adopted by the Board, the words 
“A DECISION AND ORDER” shall be substituted for the words “RECOMMENDA- 
TIONS OF A TRIAL EXAMINER?” in the notice. In the further event that the Board’s 
Order be enforced by a decree of a United States Court of Appeals, the words “A DE- 
CREE OF THE UNITED STATES COURT OF APPEALS ENFORCING AN ORDER” 
shall be substituted for the words “A DECISION AND ORDER.” 
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including each of Respondent’s bulletin boards. Reasonable steps shall be 


taken by the Respondent to insure that said notices are not altered, de- 


faced or covered by any other material. 
(a) Notify the Regional Director for the 30th Region, in writing, 

within 20 days from the date of the receipt of this Trial Examiner’s Deci- 

sion what steps the Respondent has taken to comply for the foregoing Rec- 


ommended Order. | 


It is further Recommended that unless within 20 days from the date 
of the receipt of this Trial Examiner’s Decision the Respondent shall nati 
fy said Regional Director in writing, it will comply with the foregoing Rec- 
ommended Order,2® the National Labor Relations Board issue an Order 


requiring Respondent to take the aforesaid action. | 


Dated at Washington, D. C. 


/s/ Leo F. Lightner 
Trial Examiner 


28In the event that this Recommended Order be adopted by the Board this pro- 
vision shall be modified to read: “Notify said Regional Director in writing, within, 10 
days from the date of this Order what steps the Respondent has taken to comply there- 
with.” j 
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DECISION, ORDER, AND DIRECTION OF SECOND ELECTION 


On September 4, 1968, Trial Examiner Leo F. Lightner issued his 


Decision in the above-entitled proceeding, finding that Respondent had engaged 
in and wes engaging in certain unfair labor amnesia in violation of the 
National Labor Retattons Act, as amended, and recommending that it cease 

and desist therefrom and_ take certain affirmative action, as set forth in the 
attached Trial Examiner's Decision. He also found, in Cake 30-RC-7 n, that 


the Respondent interfered with a Board election held on January 10, 1968, and 


recommended that the election be set aside and that case be severed. There- 


after, the Respondent and the Union filed exceptions to the Trial Examiner's 


Decision, and briefs in support of their ec : 


Pursuant to the provisions of Section 3(b) of the Act, as amended, 


the National Labor Relations Board has délegatéd its powers in connection with 


Xs 
~ 


these cases to a three-member panel. 


The Board has reviewed the rulings of the Trial Examiner made at 
.the hearing and finds that no prejudicial error was cemsecede The rulings 
are hereby affirmed. The Board has considered the Trial Examiner's $ Decision, 
the ESS ESERS and briefs, and the entire record in these cases, and hereby | 


adopts the findings, conclusions, and recommenda, ions. of the Trial Examiner 
“ | i 
with the following modifications. 


“s 


1. The Trial Examiner found, and we agree, that the Respondent 


violated Section 8(a) (1) of the Act by promalgacsng and enforcing a broad 


no-distribution rule which Brecioded employees from distributing union 
literature while on nonworking time and in monooricing areas of the plant. 

. labios 

We also agree with the Trial Examiner that threats of disciplinary action for 


distributing literature in the plant constituted interference, restraint, and 


coercion, and were violative of Section 8(a)(1). We further agree with the 
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Trial Examiner's finding, for the reasons stated in his Decision, that the 


suspension of employee Towns was motivated by antiunion considerations and 
jn violation of Section 8(a) (3) and (1) of the Act.. 
; 2. The Union excepts to the Trial Examiner's failure to find that 


Respondent's posted "no solicitation" rule was invalid. We find merit in 


this exception. The rule, admittedly posted from January 1967 until the day 


prior to the hearing, reads: 


It. is the rule of the Company that unauthorized solicitations 
of employees or customers upon the’ premises or in the area 
of the plant by or on behalf of any club, society, labor 
union, religious organization, political party or similar 
association is strictly prohibited. The prohibition : 
applies both to employees on working time and to outsiders, 
and it covers soliciting in any form, whether for 

membership, for subscription, or for payment of money. 


Respondent acknowledged that it invoked this rule in prohibiting 


- the distribution of literature and claims that it ceased distribution of x 


Company literature in the plant pursuant to this rule. However, the rule on « 


its face is too broad, in that it prohibits employee solicitation anywhere bor 


"on Company Rropeneye and is therefore presumptive ly invalid. Responcent has 
introduced no evidence which justifies a nee icrten pedonsloves solicitation 
during an employee's own time. “Therefore, we find that although the original 
promulgation occurred more than 6 months eto to the filing of charges, 
the continued maintenance of the rule as eae within the 10(b) period, 


2/ 
violated Section 8(2)(1) of the Act. 


3, The Trial Examiner found that the Respondent interfered with, 


restrained, and coerced its cuployecs by granting a wage increase on 


i/ in reaching cur conclusions, unlike the Trial Examiner, we do not rely 
on the conduct of Respondent found unlawful in a prior casc- ; 


oO . a - 
2/ Mason & Honger-Silas Mazon Co. . Inc., 167 NLRB No. 122, enfd, in this respect 
F.2d, (CoA. 5, 1968); cf: Campbell. Soup Co, 159 NIRB 74, 82, 
enfd. in this respect 380 F.2d 372, 373, (C.A. 5, 1967). 
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December 9, payable December 15, during the pendency of an election ‘without 


adequate justification or explanation. On the facts of cases case, we do not 
agree. 

‘The record shows that Plant Manager Esslinger approached Respondent's 
President Vette, soretine in early September 1967 regarding the inerease in 
the minimum wage law to take effect ‘in February 1968. Esslinger proposed 
that Respondent use the method! the comp sey had used in the past, which included 
achieving the minimum prior to the effective date of thes new Federal law and 
maintaining wage differentials in the plant. By way of explanation, cess 
- pointed out that twice in the past Respondent had achieved the minimums required 
by law at least 6 months prior to the effective date. Vette also accepted 
Esslinger's recommendation that Respondent accomplish the raises it groups 
rather than all in one pay period, and directed Esslinger to implement his 
proposals. for all wage increases prior to the end of 1967. 

‘ In implementing its BOSEEUSE to grant increases in epee 
Respondent begen its program in the pay period October 1 to 14,- 1967, when 
five employees received increases of 6 to 8 cents per hour. SERGE 
in succesive pay pentocen Respondent granted cree of from 5 to 
8 cents per hour to 58 enployees during the October 15 to 28 pay Dextode 
granted increases of the same amounts to 67 enployees during the October 29 
to November 11 pay period; granted 21 employees rates of from 5 to 8 
cents per hour during the November. 12 to 25 pay period; and granted 50 eaployees 
j raises in the November 26 to December 9 pay ened None of the raises were 
announced and none ‘were merit increases. However, at a meeting in the Board's 
Regional Office, subsequent to the last pay period but prior to issuance of 


the employees' checks, the company representative advised the union representative 


: . 4 
3/ The Union filed its petition December 4. 


48 sues ite et MMR ter oh 
that a substantial number of increases were being effected. The union, at 


that time, did not object. Esslinger's testimony, which is uncontroverted, 
explains that Respondent granted all employees increases in order to maintain, 
differentials and to meet competition in the labor market, in adaition to 
aévancing minimum wages so that all rates mocks BEE or exceed the new 


minimum wage. 


‘ The General Counsel alleged that only the raises in the last pay 


period were violative of the Act. in support of that allegation, the General 
Counsel introduced only a SOIEY, of Respondents payroll records for late 
-1967. The Trial Examiner analyzed toe enmenen. Beet some discrepancies, 
rejected Respondent's explanations, and concluded that Respondent granted the 
last increases during the pendency of an election without adequate justification 
or explanation, and thereby violated Section 8(2) (). ae 
_ Contrary to the Trial Examiner, we do not believe that the final 
wage increase violated Section 8(a)(1). In zm first place, according to 
uncontradicted testimony, the decision to erence wages occurred 3 
months prior to the filing of the Union's petition. Benscent to that decision, 
numerous increases, not alleged to be violative of the Act, had already been 
implemented before the increase in question, the lest of the series, which wes 
paid after the petition was filed. “Under these circumstances, it has not been 
shown that the decision to grant these wage benefits was prompted by the Union's 
presence. Nor can any inference of employer misconduct be drawn fron the 
“time of the final payment. Further, we cannot agree with the Trial Examiner's 
analysis of the peyeom date, Thus, eranes all employces received at least 
one wage increase and the increases were generally 5 to 8 cents per hour, 
Z7 tt is not significant to us that the witnesses appearing for the General 


Counsel received but one coca as this was true of the majority of 
employees. 


| 

although some employees on the night Shon received increases of 12 cents per hour 

Those employees below the new minimum wage advanced in separate steps | to achieve 

- the new required minimum or slightly above. Finally, in analyzing the: payroll 

data, it appears to us that the increases, in most part, uniformly followed steps 

' within the Respondent's wage progrem. ‘We find, from the uncontroverted evidence 
and under all the circumstances, that Respondent! s grants of. wage. increases were 
in “{mplementation of its decision made prior to the Union's orgeiitzationsl efforts 
to achieve the new minimum wage rates required by Federal law before the effective 
date thereof, and in doing so, Respondent attempted to maintain wage differentials. 
Tn addition, the evidence revealed that Respondent! s competitors for the labor 
market had already advanced their wage rates at the time Respondent init ates 
its: increases. Therefore, we cannot find, as did the Trial Saee! that 
Respondent failed adequately to explain and justify its grant of wage benefits. 
Accordingly, we shall dismiss the allegation that Respondent violated Section 8(2) (1) 
of the Act by granting wage howe : 


- 4 We agree with the Trial Examiner ‘that the election hela on 


January 10, 1968, in Case 30-RC-771, be set aside and that case be severed 


and remanded to the Regional Director for Region 30. 


S/ ‘As pointed out in footnote 12 of the Trial Exeminer's Decision, five 
employees received an additional 5 cent increase in the last pay period. 
We note, however, that according to the record, one of these euployees, 
Chellow, was active in passing out union literature in the women" s 
lockerroon. 
6/ See, FashinFair, Inc,, 173 NERB No. 28; Oxco Brush Division of Vistron 
: Corp., 171 NLRB No. 70.. 
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ORDER 


‘ 


Pursuant to Section 10(c) of the National Labor Relations Act, 
"as aie the National Labor Relations Board hereby adopts as its Order 
the Recommended Order of the Trial Examiner, as modified herein, and orders 
that the Respondent, SNC Manufacturing Co., Inc., Oshkosh, eieconsen ites 
officers, agents, successors, and assigns, shall take the action set forth 
in the Trial Examiner's Recommended Order, as so modified: 


1. Delete the present paragraph 1(b), and substitute therefore 


the following paragraph 1(b): 


(b) Maintaining or enforcing any rule which prohibits Union 


solicitation on Company property on the employees’ own time. 
2. Delete the second indented paragraph of the Notice marked 
"Appendix," and substitute therefor the following language: 
WE WILL NOT maintain or enforce any rule which prohibits 
Union solicitation on Company property during the nonwork 
time of the employees. 
IT IS HEREBY ORDERED that the complaint be, and it hereby is, 
Gismissed insofar as it alleges violations of the Act not found herein, 
Ir Is HEREBY FURTHER ORDERED that the election, held on January 10, 
1968 in Case 30-RC-771, be, and it hereby is, set aside, and that case be 
remended to the Regional Director for Region 30 for the purpose of eameacrnet 
a new election at such time as he deems circumstences permit free choice 
of a bargaining representatives Ss , 
DIRECTION OF SECOND ELECTION 
~..A second election by secret ballot shall be conducted among the 
-employees in the unit found appropriate, at such time as the Regional Director. 


deems appropriate. The Regional Director for Region 30 shall direct and’ supervise 


‘ the election, subject to the National Lebor Relations Board Rules and Regulations4 
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pEEigibic to vote are those in the unit who were employed during the payroll period 


tmmediately preceding the date of issuance of the Notice of Second Blection, 


: Including employees who did not work during that period because they were ill, on 


me vacation, or temporarily laid off. Also eligible .are employees engeged in en 


economic strike which commenced less than 12 months before the election date and 


who reteined their status as such during the eligibility period ec 
replacements, Those in the military services of the United States nay woes if 

they appear in person at the polls, Ineligible to vote are employees who have 

quit or been discharged for cause since the designated payroll pericd and employees 


. i 
i 


engaged in e strike who have been discharged for cause since the commencement 
thereof, and who have not been rehired or reinstated before the election date, and 
employees engaged in an economic strike which commenced more than 2 months before 
the election date and who have been aosenaeaniiy replaced. at Those eligible shall 
vote whether or not theydesire to be represented for collective-bergaining 
purposes by International Union of Electrical Radio & Machine Workers, Local 806 
(IUE-AFL-CIO). <<. 


Dated, Washington, D.C. 


’ Gerald A. Brown, Member 


i 
+ 


Ca 
Howard Jenkins, Jr., Member 


Sam Zagoria, Newber 


> (SEAL) RAT ONAY LABOR RELATIONS BOARD 


i/ Anelection eligibility list, containing the names and addresses of all the 
eligible voters, must be filed by the Employer with the Regional Director 
for Region 30 within 7 days after the date of issuance of the Notice of 
Second Election by the Regional Director. The Regional Director shall make 
the list available to all parties to the election. No extension of time 
to file this list shall be granted by the Regional Director except in 
‘extraordinary circumstances. Failure to comply with this requirement 
shall be grounds for setting aside the election whenever proper objections 
are filed. Excelsior Underwear Inc., 156 NLRB 1236. 
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APPLICATION FOR ENFORCEMENT OF AN ORDER 
OF THE NATIONAL LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 


The National Labor Relations Board, pursuant to the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U.S.C., Secs. 151, et seq., 
es amended by 73 Stat. 519), hereinafter called the Act, respectfully applies 
to this Court for the enforcement of its Order against Respondent, 
SNC Manufacturing Co., Inc., its officers, agents, successors, and 
assigns, ‘Case Nos. 30-CA-738 and 30-RC-271. 
In support’ of this application the Board respectfully shows: 
(1) Upon due proceedings had before the Board in said matter, 
the Board on January 21, 1969, duly stated its findings of fact and 
_ conclusions of law, and issued an Order directed to the Respondent, its 
officers, egents, successors, and assigns. On the same date, the Board's 
Decision and Order was served upon Respondent by sending a copy thereof 
postpetd bearing Government frank, by registered mail, to Respondent's 
Counsel. 
(2) On January 22, 1969, pursuant to Section 10(£) of the Act, 
International Union of Electrical, Radio and Machine Workers’ AFL-CIO, 
Local 806, Charging Party in the Board's proceeding, filed with this Court 
@ petition to review the Board's Order. Said petition appears on the 
docket of this Court as No. 22,671, International Union of Electrical, 


Radio and Machine Workers, AFL-CIO, Local 806, v. N.L.R.B. The Board is 


filing a motion to consolidate that matter with the instant application for 


enforcement. 
(3) Although Respondent is a Illinois corporation engaged in 


business in the State of Wisconsin, this Court has jurisdiction of this 
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application for enforcement by virtue of its jurisdiction over the entire 


proceeding upon the filing of the certified list in connection with the 
petition to review in No. 22,671. . 

(4) Pursuant to Section 10(e) of the National Labor Relations Act, 
as amended, and pursuant to Rule 17(b) of the Federai Rules of Appellate 
Procedure of this Court, the Board is certifying and filing with this Court 
a certified list of all gocunents, transexipts of testimony, exhibits and 
other material comprising the entire record of the proceeding before the 
Board upon which the said Order was entered, which transcript includes the 
pleadings, testimony and evidence, findings of fact, conclusion of law, and 
the Order of the Board sought to be enforced. 

; WHEREFORE, the Board prays this Honorable Court that it cause 
notice of the filing of this inion ae transcript to be served upon 
Respondent and that this Court take jurisdiction of the proceedings and of 


nN 


the questions determined therein and make and enter upon the pleadings, 
testimony, and evidence, me the proceedings set forth in the transcript 
and upon the Order made thereupon a judgment enforcing in whole said 
Order of the Board, and requiring Respondent, its officers, agents, 


successors, and assigns, to comply therewith. 


[sf Marcel Mallet-Prevost 


Marcel Mallet-Prevost 
_Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 


Dated at Washington, D. C. 


this day of HAR 34 
ig i969 
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PEFORS THE NATICUAL LABGR RELATIONS BOARD 


Thirtieth Region 


i 


In the 
SNC MARUPACTURING CO., INC., 
Respondent, 


ard Case Noe 30-CA-738 


TNTERNAGTONAL UNION OF ELRCTRICAL, ; 
RADIO & MACHTANE WORKERS , LOCAL 805, 
APL-CIO, 


Charging Party, 


$49 te 00 4h fe 9e 87 SS Of 46 0H Fo OR tH EF 


MWANUEACTURING CO., TEC.» 
Employsr, 
and Case No. 30-RC-771 
Se aaee UNTCH OF RLIECIRICAL, 
SES WOREERS, LOCAL 806, 


Petitioner. 


$ 40 20 ge en <0 cf Of 44 te 2@ O48 0e 80 


-——- = w— me we ee 


Gity Council Chambers 
City Hell, 
Oshkosh, Wisconsin, 
Yuesday, Kay 21, 1558. 
@ a2bovo-enciticd watter came an for hearing, pursvat 


to netice, at 10 otclock 2 


ISO PF. LICHT se : Baamileey. 


APPEARANCES ¢ 


DERNIS H. SELBY, Esa., 


LAURENCE J. KITZINGER, 
LED 
TRDIS BURDEN, 


WALGER. S. DAVIS, Hsq., 
AND 
JOHN P. SAVACE, Esq.» 


Ratiousl 
Tk North Fourth S¢r 


° 


jsconein, 


Board, 


Intewrnational Revrecentatives, 
3201 South Howell Averme, Nil- 
waukes, Wisconsin, appearing 
on hehalf of Interrnetional 
Unton of Electrical, Radio and 
Machine Workers Local 805, AFL- 
Cro, the Charging Party in 
Case ho. 30-Ch-738, and the 
Petitioner in Case No. 30-NO- — 


77. 


of the fira of Tavis, Kuslthau, | 
Vergevont & Stover, 324 East 
Wisconsin Averue, Milwaukee, 
Wiscorisin, Aappesring en benall 

2 Co., Inec., 
the Respondent in Case Ne. 30- 
CA-738, and the Employer in 
Case No. 30-RC-771. 


of SNC Manufacturing 


* 
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MR. DAVIS: Ho objection. : 
7’ 2 
TRIAL IX! AMUNSR: ‘ney will be received, with the exeop- 


seg which are not exhibits. I witl allow ¢ 


matter of convenience. 
| 
(The cocusents ahove referred to, 
heretofore marked Generak Coun 
selts Exhibits Nos. l-A; tarowgh 
1-H and 2-/ through 2-D, wore 
received in evidence.) 


TRIAL EXAMINER: Ne Mt, I unders tend that you have @ stipu- 


lation relative to a no solicitation rule. 


BR. SELBY: Yes, sir. hat document has been marked 


General Counsel's Exhibit 3 for iden’ 
above rt ferred 
ea General pases 
¥xhibit . 3 for identifica- 
tion.) 
WR. SELBY: ALL parties have seen that docwzent, and I 
how offer it ‘into evidence. 


GRIAL UXAMINER: Will you state what your etspulation 


IR. SELBY: The stipuloatic Be AE s to that docwnent, 


G.C. 3 for identification, having been posted on the bulletin 
boare continuously frone~- 

QRIAL EXSMIER (interrupts ng): 
January 3, 1967. 3 

MR. SELBY (continuing): --Janmiary 3, 1957 to date 


until it was, to cate. 
> 


TRIAL EXAMINER: 
BR. DAVIS: I think actually it wee taken doun yesterday 


of today, but it was up continocusly since Je nuary 


TRIAL EXAMIESR: The stipulation is agreed to and re- 


Is there eny objection to th 


selts Exhibit 3? 


HR. DAVIS: No objection 
TRIAL EXAMINE It will be received. 
ceurent above 
eee re marked Gen 
npr No. 3, was 
in evicenee.). 
PRIAL EXANTHER: Do we have a further stioule 
tive to vege inereaases? 
MR. SELBY: We do. LULL m General Counsel's 
shinit 4 for identification. 
(The cocuse 
vere marke 


Exhibits He os 
for identi 


n 
a} 
. 
ay 


MR. SELBY: Can we go off the record. 


TRIAL EXAMINER: Off the record. 


TRIAL EXAMINER 


MR. SELBY: The General Couns rers into evidence the 


Goeuments marked es G.C.'s Exhibit 4-A, 4-B, 4-¢ and 4-D, ae 
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oceument which perports to summorize the wages end wage retcs 


for ali. euployses ‘of the SNC Corporation. The General Counsel 
2 ’ 
ging this cocument solely for the inforuetion cca 
4n the colwmn headed "11/25-12/9", wrich refers to the 


oy 


| 
ro off the record for 
2 I 


TRIAL EXAG HERS 
(Discvssica off the 
TRIAL EXAMINER: On the 
sta ! 
MR. SELBY: Generel Counsel wi the prior state- 
with respect to ehis ao nt. | 
The Gocument is a, General Counsel's Nea, B, C and D, is 
a cocument vaich refleets the west y rates for all ee 
of SNC Corporation for the wage periods Septend ser 17 throug 


30, 1067 to December 10 through 23, 1657. 


two-veck period. The Eeployer's period enés on 2 Saturday 


% BY 


and is payable cn a Friday, six cays ister. The pay ra tes 


~ pa : ‘ : 
for ell individuals, initially, are reflecte dad in the fi best 


eolwin 9/17~30/67 and the vage increases of the ¢ ap Oye es are 
| 


shown where wages are separately writtca in on the respective 


columns for the respective psy perlodws in the cocument.: ae 


£3 


@ dollar forty cents throvga 


TRYEAL EXAMINGR: 


fin the first poy péricd? 


my 2 fo 
MR. SELBY: COS & 


Scotember 17 through Decer 


for that period. 


TRIAL BAL 


o *. 


SLE} I 


MR. 2M in error 


f 


for the initial pericd 


high does go hisher for the la 


% _ 


the document Ltcclf and the Gow 


with reepest to the highs ang 


TRIAL EXAMI THER: Yow, how 


pericd starting 11/2 


ar 
‘~~ 


MR. SELBY: The number of 


es for that perica of tine 


od 
gov 


raises vary from five to 
TRIAL SURES 


MR. SELBY: Fer hour for 


EMIES 
LM ee) 


TRIAL R: Is the s 


MR, DAVIS: With this eda 


te 
Cu 


exhibit will reflec thi. 


w-A, that one of the raises is 


tial. FEvigently . Cmployse 


and there is on indication of 


the customary premium for night 


aber 2 


9/17 through 9/30, is $2.79, 


ré the lows for the pened Lrom 


3, 1997; as well as the high. 


, Mr. Trial Examiner, the high 


end the 


3st periog. It is 


ume WELL spent 
the lows. 


many reeaivea é 


v 


ota . 
© and Gnanng 


employees affected by the 


ha 


aves. 
3. > note 


are As 


amounts of t 


50, and the 


« 


a 
conus. 


r hour? 


the employees. 


tinulation agreed to? 


oo 
wh $s 


ition, Mr. Bxranin “nd the 


s, I notice on the first page, G.C. 


given Yor the night differen 


Cl - 
changed 


fron Gays to nights 
@% ton-ecent inercase which is 


t vork, and that raise is noted 
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ALL right. ; 

‘there may be some others Like tha at! daring 
that parviculer pay period, although I think: that is the only 
one, that appears to be the only cne daring that particular 
pey period. 

TRIAL SRAHTI ; on agreed to? 
HR. D&VIS: The sv: (Lon, With the addendum I just 
to. 
MR, SELBY: I agree to thet. 


TRIAL BYAMENER: I¢ is received. 


Is there any objection to the receipt of the exhi vir? 


HR. DAVES: Ho, there is no objection. 
TRIAL EXAMINER: It will be received. 
(fhe documents abeve referred to; 
heretofore marked General Coun- 
6el's Exhibits Nos. 4-A through 
hp, were reecived in evidcace.) 
MR. DAVIS: Hey we at this tine count the number of 
raises during the other pay pericds reflected hereto ana that 
will-- 
FRIAL EXAMINER (interrupting): Yes. 
MR. DAVIS: There are 22 inereases for the pay period 
Yoverber 12 throvsh November 25. 
i 
MR. SELBY: SERENE pay inereases for the EES 
etober 29 through November 13, 1957. 


_ TRIAL EXANTRER: ALL right. 
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Pifty-elght jnerceses f he period Ccotover 


f- iat nae Cot 10S 
15 through Octekcer 28, 1957. 


PRIAL EXAMINA) 


MR. SEUBY: The Generel Couns is offering thet decum 
: i) m 


r the 'puxpose of showing the pay raises for the 


PRIAL EXAUTHER (interrupting 
which were paid on December 15. 
MR. SELBY: Yes, sir. 
TRIAL EXAMINES IT understand that the work force, non~- 
ecrreet? 
HR. DAVIS: 
PRIAL BXAMTUER:? 


take it as a etipulation. 


ER. DAVIS: Mr. Examiner, of ate on the recore 


Exhi. 
to Generel Counsel? 
TRIAL EXAMLINOR: 
exhibit and make certain tha 
3s the only condition I place on it. However, since th! 


Generel Counsel's exhibit, the burden shovld be on General 


Counsel. If you want to underteke the duty of secing to it 


furmished with @ copy, I will pexmit you 
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so. Nowmally if a party Yalis to y de the requircd 


to copies, the exhibit can be x ete under the Board's 
rviies, but this is e General Counsel's exhibit so IT wil put 
you on notice thas it ! } WV. 20% two copies in. 
How, Go you wich ta make en opening Sseacomene a, Selby; 
you expect your evidence to shou? 
MR, SELBY: ENOMENG Sists on one, 
the General Counsel wovla prefer not to. 
Yoll,; I call your attention to one 
The principal allegations in your C ones x 
and so-called distribution oF SaaS is 
that correct? 
‘MR. SELBY: Yes, sir. 
TRIAL EXAMIGER: ‘Then let me ask My. Davis, the Genera) 
Couneel's Exhibit 3 talks about no solicitation. 
not 2 word in there about distribution of literature. | Je it 


your contention that the coxpany had any regulation in exist- 


mens Sy ‘ Renee ! oe 
HER, DAVIS: ‘The company believed thet its rule sneluced 

solicitation by distribution of Literature within the Seetory 

and they invekeé this rule. That is the rule they relied On, 


whether it properly says that or not. 


GRIAL EXAMINER: Well, I have @ little trouble with your 


; 80 IT will ask you this question. Are you saying 


that they prohibited distribution of literature in the 
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in the factory saying something else? 


BR, DAVIS: Well, in fact, what: they did was prohibited 
§% within the production area. They permitted 1% in 


which adjoins the production area. 


> ments lavatery and the women's lavatery which od- 


joins the production area, but they did stop it out on the 


production 

TRIAL EXAMTRERs Very well. 

Are you reacy to call your first wita or is there 
something else? 

MR. SELBY: 

TRIAL EXAMTHER: Let me 
are eld here, before anyone testifies, end I do t 
ly in all cases, I wont to thank oll witnesses for coming in 
and giving us their version of the offense. We have no way 


Pa 


of resolving these matters unless pcople cam tell us 
2 ona 


ir version of This has nothing to do with 
erecibility 2 pplies to all witnesses no matter whose 
witnesses t | 

Procesd, 

HR. SELD 
Vhnereupon, 

CLITFORD KINDERMAR 

Was called as &@ witness by end behalf of the General Counsel 


end, having been first duly svorn, was examined and testified 
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DIREC? EXANISATTON 

(By Hr. Selby) Please give us your neme end acdress. 

Clifforé Kindermen, 412 West Sixth Avenue, Oshkosh. 

TRIAL EXAMIKER: Spell your last hare. 

THE WLNESS: Kei-n-d-c- Lelie Be. 

TRIAL EXAMINER: Thank you. 

(By Mr. Selby) Are you employed by the SHC Corporation? 

Yes, I az. , | 

tow long have you been employed there? 

It willbe tvo years in Octeber. 

What department are you employed in? 

P Lastic department. 

Wno is your forewan? 

Janes Crahen. 

Is that C~r-a-h-e-n? 

I think so. 

What are your normal working hours? 

It all depends vpon the season. 

XY understand that the hours change from daylight paving 
time to standerd tine. Now, during standard time, vhet vould. 
be your normal working hours? | 
A. From 8 in the morning until 4:30 in the afternoon. 


Q. And daylight saving time vas efectuated soxetine in the 


month of April > L believe, in Wisconsin. What would your 
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hours be at that time? 


A. Prom 7 o'clock virtil 3:30. ; 
Q. Direeting your attention te November 30, 1957, 


7:35 ame, Go you recall where you rere thet aay? 


A. Yes. I was ovtside of the building handing cut union 


Can you identify the spec 
with respect to the building, the plant itcelf? 
he Yell, 4t would be the west end of 
employees! entrance... 
Q. Ané whet were you doing at that time? 
A Handing out vnicn literature. 
&. i hand you what has been marked for identification as 
General Counsel's Exhibit 5 and ask you if you recognize that. 
‘(The dceunent above referred to 
was marked General Counsel's 
Exhibit Ho. 5 for identifica~ 
tion.) 
That is it. 
Q. This is the document that you were distributing? 
A. Yes. 
Q. Approximately how meny did you distribute and to whom 


did you distribute then? 


A. Yell, I really don't know how many, but I geve them to 


the employees. 


@ As they catered the plant? 


A. Not entering the plant; they were outside of the plant. 
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Before they enterce the plant. 


efore,. 
TRIAL DXEMINER: Eber you say you don't know Hou 
64d you distribute one or ten or tuenty or fifty? 
| THe WIGNESS: T would say maybe 30. | 
WREAT EXAMINER: . ALL right. 
(Dy Hr. Selby) Do you know a Mr. Esslinger? 
Yes, I do. 
"Ana do you know a Hr. Ziebell? 
Yes, I do. 
Who are these people? é 
‘Mr, Ziebell is the foreman and Mr. Esslin 


plant superintendent. 


Q. Did you sce these $ndiviavuels on Rovember 30 at the time. 


you were @istributing G.C. 5 for fdentificartion? 

Yes; they cane outside 

Yias there a conversation? 

Yes, there was. 

ee 4f anything, did they say to you and vhat, 4f 

| 

anything, aid you sey to then? | 
A. Well, Mr. Zievell dien't say anything, and Mr. Esslinger 


told me that I wesntt allowed to hand thet literature out on 


company property and L shovld go out on the road. And I 
| 


said O.%. and went out there. 


Q. You went out where? 
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On the rosa. 


3 of the conversption? 
o work thet 


iid you puach 3 


Well, it must heave been 2¢ minutes after 7 ane 
yougsee Mr. Esslinger 
Yes, he ceme up to me. 


Rhere were you &t that tine? 


forking at wy pencn. 


What, if anything, did he say to you and what if any- 
> 3 a 


thins, did you say to him? 
ha Well, he said 2, "Don't yoo think you are getting 
yourself in a little deep." And £ didn't ansver hie. 

MR. SELBY: No further questions. 

PRIAL, EXAMINER: Does tho Charging Party have any 
questions? 

MR. KITZLNGER: Ho. 

GROSS- EXAMINATION 

Q (By Mr. Davis) Did Mr. Esselinger roming you of a con- 
pany rule about punching in and then leaving the premises? 


A. After I had already done it, yes. 


* * * 
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te @& most wnusu 


o keep these thine x sf ped BoE 


gtendaré purpeses. I want to know what he is doing. 


REAL EXAMINER: Vel, he doeen* tt got paid before! 


alel 


o'clock, dees he? 


MR, 
YRIAL EXAMISERs 
some importance XY will suste, 
Q@ (By Mr. ae How far is it from the enpl 
trance whore you said you Were pass ing out this Literature 
to the entrance to the company property? 


he Oa, I dontt know. I would say about tivo or three nunered 


Q. Ang vhen I em talking about the entrance to 
Iam talking about the drivevay in off the road. 
what you are talking about? 


A. I understand that. 


union literature? 


| 
; 
Q And isn't that the place where you usually pass out the 


A. { never handed any out before so I don't know. 
Q. Isn't thet the place--do you know Mr. Kitzinger? 
A. Yes, I do. 


— 


| 
Q. Did you ever see Mr. Ki ner stand out there at the 
| 
entrance to the company: property in the arivevay-~ 


MR. SELBY oo Onjection. 


* * 
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ef the buildin 


Tit WOHESS: Each cnd of the bhilaing 


TAL “XAMTINER: Aba where were you when Mr. 


first approachsad you? 
THE WETNESS: Outside. 
TRIAL EXAMIVER: Ovtside where? 
{HE WITH Of the company building. 


TRIAL EXANINER: eg, but. where? Were you in the parck- 


was right on the edge of the parking 


Next to the bullding or next to the 


the driveway? 
THE VEIRNESS: Vell, it was getting late so I ai 
said and I walked out to the road and IT walked down the 
Then I noticed guite a few were coming in, I thought 1% 
be pretty near time to start $0 I didn't bother handing 
more ovt. I put them in my car and I went inside and TI sat 
Gown where my bench is ond the bell rang and I started working. 
FRIAL EXAMINER: How far were you frou the entrance way, 


> t 


the driveway when he came up and talked to you in the parking 


How far was I from the entrance to the 


wena 


TRIAL BABY eminn: fo, t nbrence to the ariveway, the 
parking lot? 

THE WEEIRSS: You mean thet concs off % 

HRIAT. EXAMTUSS 

gue WIRIESS: Like I said, 1% must be between 
three hundred feet. 


PRIAL EXAMINSE ALL right. 


I wenld 
identification. 
TRIAL EXAMINER: Any objection? 
“MR. DAVIS: No objection, . 
MR. SELBY: And one further question of Mr. ae th. 
REDIRSCT EXAMINATION 
(By Mr. Selby) Are you appears ing under subpoena a 
Yes, I on. 
TRIAL EXAMINER: Any further cross-ex4 ana 


MR, sir. 


RECROSS LEX ANTNA TION 
Q. (By Mr. Davis) The actual fact is you had one foot 
propped up against the busdlding when Mr. 


you, didn't you? You were. actually leaning 


puiiaing? 


A. LT don't know, to tell the truth, if I was standing 


* kK ' 
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Whereupon, 


MARIE BEYER 
vos called es a witness ‘by and on behalf of the General Counsdl 
ané, having been first duly s worn, Wos exemined 
s follows: 
DIRECT EXAt 
(By Hr. Selby) Please give us your nome and address. 
Narie Beyer, 722 Westfield Street, Oshkosh, Wisconsin. 
You are currently exployea by SiC Company? 
Yes, I an. 
Jow Long have you been so cmployed? 


Approximately 15 years. 


Yhere are you currently working? 


I am a tester. 

Who is: your’ foreman? 

Joe Metco. 

M-e-t~-c~0? 

Yes. 

Do you also occupy a position with the Charging Party 
union? 
A. 
Q. That is that position? 

I am president of the local, 806. 

Are you also chairman of the organizi 


Yes, I en. 
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What is your hourly pay? 


Two Louswteen. 
Per hour? 
Yes. mae 
Directing your attention, Mrs. Beyer, to on or avout 
January 4, 1968, et about 2:30 p.m., what, if anything, were 
you Going? 
A. I was passing out literature. 
Q. oer were you? 
A Well, I went through plastics ee through. the shipp4 ing 
- ~ | 
axee,. 


Q. You vere in the 


Yes, I wes in the plant, in the plastic departnent, 


shipping area, then I came over to subassembly, and wos pess~ 


2 


ing literature out throveh there when I vas stoppe 

Q. Approximately how many pieces of paper or how much 

literature did you distribute? 

A. I would sey between fiftcen and twenty. 

@. . f£ hand you what has been mar! ced for identification as 

General Counsel's Exhibit 6 and ask you 4f you recognize it. 
(The Accument above referred to 
was marked General Counsel's 
Exhibit No. 6 for identities 
tion. ) 

.¥Yes, I do. 


(By Mr. Selby) ‘What is thet? 


That is the literature I was passing out. 
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about 2:30 33.m.? 


Is there eny significance about t 

It is our break pericd. 

How long does that break last? 

fen minutes. 

Until 2:40 p.m. each da 

Yes. 

Now, when you passed out this literature, exactly where 
aid you meet employees to give them copies of G.C. 6? 
A. Well, some vere sitting at work benches and sone 
were just walking, walking around, some were just sitting on 
tablos-- 
Q. (Interrupting) Did you observe enyone else passing out 
literature at this time? 
A. =6Yes. Davn Towns vas passing then out. 
Q. fhe same document, namely, G. C. 6 for identification? 
A. Yes. 

PRIAL EXAMINER: What was the naine of the person? 

TE WITNESS: Dawn Towns. 

(By Mr. Selby) hat is T-o-W-n-s? 


Yes. 


Do you know Charles Ziebell? 


Yes, I do. 


Did you see him while you were in the subassembly depart- 


%, if enytning, did he. say to you end what, Peers 
| 


CY 


me and he seid, "Nerie," he said, "you 


are not allowed to pass owt unicn literature in the plent 


on Danny's orders.” 


Q. Did you know who Danny was? 
A. “Yes, he's the plawt supe 
Q. Denny “ro? 
Bezlinger. 3 
EXAGINER: tho vas it gaid this? 
Chavles Zichell. 


Selby) Is thet right, Mrs. Beyer? 


Dia you respond to his statement? 
A. Yes. TI said, "Yell, Danny knows that we can pass out 
literature on our own time.” And he said, “Well, Barde," he 
said, "I haye to take orders." I seid, "I understand." And 
I walked back to my work area on the assembly line. 
Q. Vhat, if anything, happened next? 
fe As I walked dovn to put the rest of the Literature into 
the box, Kr. Esslinser came up to me. He 1, "Marie, you 
are not to pass out Literature in ti @ building.” And I 


goid, "Well, Danny, you know we can pass them out on our om 
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He shook his hee@ ne, and I said, "y 


Tell, you can 
pend no, and he ays, "I am making 
% passing out 
in the building they will be asked t leave.” 
Was anybody else present gueing this conversation? 

There ves Dein Towns, there was Flerence Jones 

standing there and several of the other girls, and I gontt 
they all were. 


Q. Directing your attention to January 9, 1968, which the 


yecoré Will show ig one day before the election, during the 


afternoon break at about 2:30 p.m., Gid you. 


Yes, I dia. 
Q. Whet, if anything, dia she say to you and vhat, 4f any~ 
thing, did you say to her? : 

MR. DAVIS: 2% object. 

TRIAL EXAMINER: What is the purpose of it? 

MR. SELBY: Actually, Mr. Tria Examiner, we are trying 
to tie together all the facts. 

MR, DAVIS: It sounds like a lot of nearsay. 

FRIAL EXAMINER: I will have to reserve reveling until TI 
hear it, unless there is some from management present. TI 
don'% know how you charge them with what en employee said to 


another. 


Ley : 
We are not SE 4% for the ee oF any 


of the matters, Your Honor. We are just offering it to ¢ ie 


i 
things together im the cas 


TRIAL, EXAMI 1 eserve ruling on it. 
the women's locker r¢om 
end Davin came 2 3 id, "I passed out a eeu," 
and she handed me what she had in her hand. And ghe said, 
“Danny asked me to leave the plent."” She started to put on 


her cost, and I seid, “Where are you going?" She sai a, 


l 
"Danny, told me to leave." And I said, "Well, you don e have 


to leave, yon weren't doing anybhing wrong.” And there were, 
oh, approximately a dozen girls standi 


ng there and som gone 
spoke up and said, "I wouldn't leave, 

teken off her coat and approximately that time 

and we went back to work. 

Q (By Mr. Selby) Directing your 

MR. DAVIS: (interrupting): I tae it my object tion stiis 
stands. : 

TRIAL EXAMINER: It has-~I think you have other % vi tnesses 
availebi.e who ean testify as to what BonesOey fron wanagenent 
said to them. This is hearsay : 

NR. SELBY: We are not offering it for the truth of the 
matter asserted, Your Honor. Ve are offe ring it to ti e to- 
gether facts in the case. 
PRIAL EXAMTRER: How do you rely on it in any vey? 


probative velue? 
ER. SELEY: We are wing thers was @ conversation be- 
Marie Beyer end as a result of that e 
fon Dem Towns too: Sain aetion, namely, she went 
back to work. 
HR. DAVES: Isn't Daun Towns here to testify as to wnat 
she Gia? 
MR. SELBY: She will. 
“Mer. Trial Exeminer, there is no sense arguing about a 


Little point. She can testify on it, too. We gust Gon tt 


heve to rely. on that conversation. I thought it would make 


the facts more understandable, 
“PRIAL EXAMIHBR: I will continue to reserve ruling, ond 


- 2 


4f Deun Towns so testifies I will accept it as collabcration 
of vhet she said and nothing else. 
Q (By Nr. Selby) Directing your attention to about one-~- 
heif hovr later after the conversation you just related, ane 
this would be approxinately 3:20 p.m., on January 9, did you 
observe Mr. Esslinger? | 
ba Yes, I did. 

Where did you see hin? 

He came up and wes talking to Dawn Towns. 

Were were you at the tine? 


I was testing, approximately, ch, three, four feet fron 


ee 


From Davin? 
Yes. : - ; 
What, if es did Down soy and what, if anyth ning 
Gid Hr. Esslinger say? 
Mr. Esslinger walked up and he said to Dawn, he says, sls 
thought I told you to leave." She seid, “An I fircd?" And 
he saie, "Ho." And she said, "Well, I wasn't doing anything 
"I am agking you to leave." And “ye she 
ha No, but if you are not out 
of the plant 4n five minutes you will be discharged on & Gis- 
cipli Znary action.” And he walked away. 
Nothing else we 
Ho. 
And vow were oble to hear the entire conversation? 
Yes. . | 
I hand you General Counsel's Fxhibit 5 and ask you if 
you. recognize it. | 
A. Yes, I do. 
Q When have you seen that pefore?. 
On the 30th of November. 
Where aid you see it? 
wna Towns and I passed them out on the 2:30 break. 


Where did you pass this Literature ovt? 


Plastics, shipping area, subassembly, assembly. 


Where did you specifically hand the document to the 


. 80 
employees? 


hh, Well, some of thom were sitting at their tebles and 
were walking ayou wid, SOS Wers Junot standing. 

Q I hang you what kas been marked for 

General Counsel's Exbibit 7 and ask you if you recognize it. 
A. Yes. 


(The Gccument above referred to 
vias morked General Counsel's 
Exhibit Wo. 7 for identifica- 


Q. (By ir. Selby) 


A. )6 6 That is a meeting announcement for December 17 that I 


passed out. 


Q. When dic you pass out that document? Explain to us the 


nature of pessing the entire document or portions of the 


, 


document. 


A.. Yell, on the 30th of November we went coun to the 


National Labor Board and this was already made up. 

Q. Referring to General Counsel's Exhibit 7, the entire gocu- 
ment was mace up? 

&. Yes, the whole thing was made up. And then we didn't cork 
to a decision on vhat the unit was going to be as far as vot~- 
ing wes concerned, so vhen Tigot pacts T couldn't very yell use 
ail of this because we weren't too sure what 4% was going to 
be, 50 I tore off the bottom vhich is the speciel meeting 
annovneencnt. 


Q. From what line to what Line? 


“Gome and get el election details, and hear special 


4 


to the bottom of that page was torn off the document? 


at 


" “ 
Ho. From 'h special meeting down. From here cow: 


meeting Sundey, December 17; 


torn off, including that language, is that, cor- 


bottom of the page. 


“ 
Right. 


And what was Gone with thet portion of the docunent? 

Ye passed 1% out. | 

.Who'ec we? 

Dawn Towns, myself, Myrtle Kaul, and thet was all. 

Kaut is K-a-vu-1? 

Yes. 

- Did you observe the other people nenchae out ¢ nat cocu~ 
ment, that portion of the document? 
A. Usvally I just handed thom some ane they went their 
way and IT went my woy.. 


Q. Dia you observe them passing out any of those docurents? 


A. -Yes. 
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Q. Where Gi you see then-~ 


at nr = 2 
he (Interrupting) Down wes in the ascembly and I was over 


in plastics end the shipping area. 
Q. And what time of the day was this? 
he On the 2:30 break. 

And what day? 
A. This would be approximately the 13th or 14th of December. 
Q. The consent conference was on the 13th of December if 
that will help you. 


A. Toot is right. It would be the next day. It would be 


the lth. iy 
Q. The lth is when you passed out the lower portion of 
@.c. 7 for identification? 
A. Yes. 
Q. . As well as Dawn and Kaul? 
A. “ee a 
Q. 7, @irecting se attention to the ais that 
docunent, was that elso distributed? 
Yes. 
When was that distributed? 
That was on the 20th. 
Of December? 
Right. 


or 1967? 


1 Cistribute it? 


¥here? 

Through assembly, plastics, shipping. 
there ate you specificaliy meet employees 
Aocuxent? 

In, subazsenbly, assembly. 


they at their work stations? 


> they walking in the aisles? 
sone were walking, some were sitting in the work 


-Sveas and sane vere just standing around. 


Q. Did anyone else pass out the upper portion of G.C. 7 on 


F : | 
Dawn Towns and myself were the only ones that _ 
top part. 


1G you see Dawn passing them out? 


Where was she passing them out? 
She went down past the women's locker and the men's 
| 


lecker and down through that erea,. 


assing out the Literature in the aisics as well 


y2S Curing the 2:30 break, is that correct? | 
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Right. 


Q. Thane you what has been murked ‘es General Counse ‘Ss 


Exhibit 8 for identification and ask you if you recognize L&. 
(Tae document above referred to 
vas marked General Counsel's 
Exhibit No. & Lor identifica 
tion.) 

A. Yes, I do. 

Q@. (By Mr. Selby) Wheat is it? 


A <‘Itis a Christmas scroll we passedc out. 


Q. Do you recall when it was passed out? 


Q. When vas that? 

A. It wes passed out on the 22nd of Decenver. 

Q. What tine? 

A. Between 7:30 and 8 o'clock. 

Q  P.m. or &.m. 

A. It was a.m. 

Q. And where? 

A. Near the punch clock. 

Q Did you pass out that decument? 
Yes, I did. 

Q. Do you know epproximately how many you passed out? 
Oh, { would say, well, at least a hundred. 
Did you observe anyone else passi ng out that document? 


Yes. 


Dewn Towne. : : 
And specifically where was it poing qonsen See 
Near the punch clock. 
ime clock? 
Yes. 
And this vas before working hours? 


normal starting time being 8 o'clock a.m., at that 


sir. i 

respect to the other documents before you, General 
Counsel's Exhibit 5, can you recall approximately how many 
of those you distributed? 
A. Fifty; seventy-five. | 
Q And Genere “1 Counsel's Exhibit 62- 
A. - Well, I vould say epproximately 20 to 25 of enosel that 
LI got neh 
Q hat about the lower portion of General Counsel's Exhibit 
7 for identification which you testified you distributed On 
Decexber 14, 19672 
A. I would ssy 15, 20. 


Q. And what about the upper portion? 


bh. Approximately that WaAny. 


MR. SELBY: I offer into evidence General Counsel's 
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Exhibits 6, 7 and 8 for identification. 


TRIAL BXAMUIER: If there is no sebjection, they ere 
received. 
MR. DAVIS: Ho objection. 
TR: They will be received. 
(The decuments above referred toy 
heretofore marked General Coun- 
sel's Exhibits Nos. 6, 7 ana 8, 
were received in evidence.) 
Q {By Mr. Selby) Mrs. Bayer, Gid you observe Dawn Torns 
leave the plent on Janusry 9? 
& §©6©Yes, I did. 7 
Q. Was there any discussion about her leaving the plant 
that day? 
A. 6 Yes, there wes. 
Q. Wovle it be a--tell us the nature of those discussions. 
Did you telk with anybody? 


A. Yell, no, not-~ 


MR. DAVIS (interrupting): Then I object to any further 


answer, if she did not participate in it and no company 
representative was involved in it. 
TRIAL EXAMINER: Then you are assuming things that I 
haven't heard. 
MR. DAVIS: I just know more about the case than you do 
at this point. 
You mei do. He merely asked her 


4f she had discussed jt. 


The layoff is alleged to be a violation of 8{2)(1) and (3), 


is that correct? 5 : 

ER, SELBY: Yes, sir. 

FRIAL EXAMINER: The motive we one Catoaied Sniis if 
it is 8(a)(1) and the effectiveness of it. We are 26 in- 
terested in it if it is 8(3). Whether it had an impact or not 
- de & matter of lew, isn't it, as distinguished from vding & 
matter of fect? : 

“eR. SELBY: I think in an election situation it probably 
would be both. 

TRIAL EXAMINER: Are you talking now about the objections 
 yather then the allegations of the CA case? 

“yR. SELBY: Yes, sir. 

TRIAL EXAMINER: XY will reserve ruling for one reason 
only ond I will explain it after I-~I don't want to = any- 
thing right now. Go shead with your examination. TI will 
reserve ruling. 

Q. (By Mr. Selby) Do yOulcenember: where you were in your 
testimony? : 

A. Yes. 

Q. Proceed. 

A. The discussion was they didn't snink it was right that 
Sey gshoulé have Davn go home or to send her hone for passing 
out literature because they said she wasn't doing anything 


wrong. 


88 
Q. Wes it comnon knowledge around the plant she hac been 


: po 
laid off that afternoon? 


A Yes. 


morning before the elec- 


I shovld say before starting time everybody 
she was going to come in to work that 
morning. 

mR, DAVIS: Mr. Exaniner-- 

TRIAL EXAMINER (interrupting): Just & minute, pleese. 
When you say it was common knowledge, how many cmployees, 
to your knowledge, Knew ebout 1%? 

THE WIINESS: I would say a.pretty goed share of the 
whole plent. j 

TRIAL EXANIS How many approximately, to your know 
Ledge? 

THE WITNESS: To my knowledge, there was, well, plastics. 

FRIAT, EXAMINER: How many people work in plastics? 

GHE WITNESS: Plastics, there is approximately, I don't 
know just exactly noe Tote put I would say at least 25 or 
30 there must be in plastics, close to that. 

TRIAL EXAMINER: Now I will hear from you, Mr. Denes: 

MR. DAVIS: This testimony, I wouldn't even know who to 


eross-exemine ebout it. It is all a bunch of self-serving 


declerations. She didn't identify who the people are that 
; 2 : OK , 
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TRIAL EXAMINER: Yes. 


THE WITNESS: Besides myself? 2 


TRIAL EXMATNTER: Yes. 


' THB WITESS: Well, not the actual voice. I believe 


am the only one that was the closest to hear. 
TRIAL EXAMINER: ALL right. 
' Anything further? 
MR. SELBY: Wo, sir. 
RIAL EXAMINER: We will suspend for five minutes. 
(A short recess was teken.) 
TRIAL EXAMINER: On the record. 
Cones craninseion: 
‘MR. DAVIS: Has the Charging Party offered anything? 
TRIAL EXAMINER: I presume if the Charging Parties re~- 
main silent, they have no questions to ask. If you have any, 
let me sae: 
CROSS-EXAMINATION 
Q. (By Mr. Davis) Is it Miss or Mrs. Beyer? 
A. Mrs. 
Q. Mrs. Beyer, this General Counsel's Exhibit 5, you pre- 
viously testified that you had distributed that exhibit and 
on what date did you distribute that exhibit? 
A. The eleventh month, the 30th day of '67. 
Q. That was the same Gay thet Mr. Kinderman was distribut-_ 


ing it, rignt? 
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Ane where Gid you distribute this? 

In the plant. 

Whereabouts in the plant? 

To the assexbly, subassembly, plastics. 

Also in the lunch room? 

No, I didn't go in the lunch roon. 

Did somebocy else go. in the? lunch room with this exhibit? 
” grat I covldn't tell you. I know I didn't. 

Yell, you testified somebody else also distributed? 

Yes, Daim Towns was also passing them out. 


Do you know if she eistributed in the lunch roon? 


“She said she did, but. I dign't sec her in the lunch room. 


How about the ladies! locker room, Gid you distribute in 
there? 
4. ; Ho. 
Q And did Dawn, do you know whether Dawn did? 

No, that I don't know whether she did or not. 

Did she tell you wnechensshe did or not? 
A. No. 
Q- Now, as I understand 4%, nobody stopped you fron dis- 
triduting this in the plant on thet occasion on November 30, 
is that right? 
A. Yes, sir, that is right. 


Q. And did Mr. Esslinger see you distributing it? 


Yes, he Cid. 

Where was he? : ' 

Re was by enelconeuennis office, Joz Metco and Cauck 
Ziebell's office. He vas passing through there. 
Q And it is your tesinony he saw you distributing this, 
or you think he saw you? 
A. | Well, he couldn't help but sec us, I mean I wae right 
there in the open end he went, through. 
Q. You were right in the. open where, by the tine clock 
A. - Ho, by subassembly, bythe assembly line. | 
Q. And he went by you? 
_A. No, he Gidn't fee) completely by we. He went at the other 
end of the line. | 
Q. ¥Yell, how many feet approximately avey from you “es he? 
ih. I am not that good at feet. I would say approximately 
from here to the end of the wall there would be he would 
pass by Joe Metco and Chick Ziebell's office. 


Did he go in the office? 


That I couldn't say. I didn't ‘see him go in the office. 


TRIAL EXAMINER: Can we agree on how far it is to the 
wail? : 

MR. DAVIS: I would say it is about 35 feet. 

MR. SELBY: It looks like about 20 feet. 

iR. ESSLINGER: I just counted 15 blocks from tne wall 


cver there to the center of this light and they are 12 inches 
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square, I would gucss. 


TRIAL EXAMINER: So hal? the room is 15 feet, 60 it is 
epproxinately 30 feet fron where she's sitting to the wall. 
MR. SELSY: I will stinulate. 
es (By Hr. Devis) And whet wes Mr. Esslinger doing on 


‘oceasion that you are testifying tc? Was he talking to some- 


body, standing there looking or checking some pacers or whet 


. 


wes he doing? 


A No, I don't, when I saw hin he wes walking by Joe Metco 


and Chuck Ziebel. 's office. 
Q le was just walking by. 
A. Yes. .I don't nage GES he was doing. 

>Was he walking towards you_or away from you? 
A. No, he was going elong the office and that is all I saw. 
‘How, I Gon't know if he turned in and went into the coil 
department or if he went to the lead room or where. I @idn't 
pay any attention to which way he went. * 
Q. Did he say anything to you at thet occasion? 
A. No, he didn't. 3 
Q. Did he look et you or did he say "Helho, Marie”, or any- 
thing like that? 
A. No, he didn't. 
Q. Did he vave to you? 
bh. No. 


Q. Then how do you know he knew whet you were doing? 
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47 A. Well, I saw him, but I don't know if he saw me, he just 


walked through. a ’ 
Q. Did any of the foremen speak to you on that occasion oe 
Noveuber 30, 1967? ee 
he Wo, they didn't. 
@ Did they sce you, also? 
A That I couldn't say. 
Q. Now, General Counsel's Exhibit 6, incidentally, before 
x ene General Counsel's Exhibit 5, did you write 11/30/67 
in the upper right-hand corner of that exhibit? 
A. No, I did not. pi 
Do you know who aia? 
“No, I don't. . 
Now, I am handing you General Counsel's Exhibit 5. and 
“I em asking you if you wrote on the top of this exhibit the 
words "In plant 2:30 p.m.", end of quote. 
A. I did. 
Q. Dia you also write the numbers 1/4/682 


A. No, I did not. 


Q. And did you also write the names vp here in the left- 


hand corner “Lucille, Dawn, Marie"? 

A. Yes. 

Q. Now, what is the significance of the "In plant 2:30 p.m." 
that you wrote on there? : 


. Fi I 
A. So it was in the plent, that meant it wasn't outside the 
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there some other people? 


& Myrtle Kaul did some end Dawn. Towns had some. 


1d whet time of the day did you distribute that, the 


pottom helf of Geansral Counsel's Exhibit 7? 


i. On the 2:30 break. 
Did anybody. in management tell you it was all rignt to 
break periog? 
"Why aid you pick the bresk period? 
Pecouse ve weren't supposed to pass them out during 
vorking hours. 
@ Whotold you that? 
A. “Ovr union representative. 
Q Mr. Kitzinger? 
A. Yes, and Mr. Burden. 
Q. Did they tell you anything about distributing it within 
the production area of the plant? 
A. They said in non working areas. 
Q Ang you are saying the essenbly- area 4s @ non working 
area? 
MR. SELBY: Objection. There was no such testimony. 
PRIAL EXAMINER: Sustained. 
Q (By Mr. Davis) Did Nr. Esslinger see you distribute 
eneral Counsel's Exhibit 7, the bottom half of General Coun- 


eel's Exhibit 7? 
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Or eny other date for that matter. 


No. ° aor 

It is a fact, isn't it, Mrs. Beyer, that all of these’ 
union hencdouts were distributed by s mebody in the company 
cafoteria, isn't it? 

Thet vas port of the plan of Grete tO, wasn't 
4t, to get it to as many people es you could and the employees 
congregate in the lunch room snd that is the right plece to 
distribute it, right? 


° 


A. Yes, sir. z 


9. And no representative of the company asked you to cease 
| 


distr’ tputing it in the lunch room, did they? 


No, six. 


G 


And you also distributed the women's locker room? 
Yes, siv. = 
And no-.company representative esked you to stop that, 
aia they? : 
A. Xo, six. 
On hese were also distributed in the men's locker BEES 
weren't they? 
£. Not in the locker room, no sir. 
Net in the Locker rooin? 


YO, Six. 


| 
Don tt any men an the union ever go in the locker /room to 
* * * 


2 see : 
ood say to you on this subject? 


thet she shovld miss 


an hourts work for 


Cid she say to you? 
& She said, “Whet de y you think will become of this?" And 


XI said, “I don't know. 


DIG you hear Down Toxns raise 


“No, I aid not. 
She had remed ined callin, ecol end collected through all of 
nis. Is that your EEE 
Yes, sir. 
“She never raised her voice? 
No, sir. 
Never used a four~-Letter Angio-Saxoa ora? 
No, sir. 
She vehaved like a perfect lady? 
Yes, she did. 
My, Esstinger, on the other ene he was renting and 
shouting and using vile language? 
de Ho, he wasn't, 
Was he calm, cool and collected through 011 of this? 
He came up ang just told her to leave in a natural voice. 
And Dawn Tors never raised her voice at sll? 


Wo, she did not. 


61 supposna? 
&. Yes, I am. 
“4 


BR, EES Nothing further. 


- FRIAL Bx IER: You may step down. 


TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
RIAL EXAMINER: On the record, 
‘Call your nexe witness. 
Mrs. Kaul. 
Rhereupon, 
YYRTE KAUL 

was called as a witness by and on beha a of the Gener 
and, having been first Guly sxern, Was examined and te; 
as follovs:. 


DIRECT EXAMINATION 


| 
Q (By Mx. Selby) Please give us your name and scares 


spelling your last name. 
A. Myrtle Kaul, K-a-vu-1, 323 Bay Street, Oshkosh, oe 
Q. You are ene employed by the SHC Company? : 

I am. 

How long have you been EC enployed? 

It will. be two years May 25. 

Yhere are you employed, in what department? 


Right now I am in plastics. 


9g Who is your foreman? 

he Jin Crancn. 

Q. Wheat is your hourly poy? 

he At the present time I om making a Goller ceventy-six 
én hour, 

Q Hrs. Kaul, directing your attentica to January 4, 1958, 
at your 2:30 break, whet, if anything, were you doing? 

h. On January 4, 2:30 break, I was et that tine employed 
4n the lead room and I was passing out leaflets in the lead 


departwent. 


- 
2 


@ Do you recognize General Counsel's Exhibit 6? 
A. I do. 
Q. ~Whet 


That is the leaflet ve passed cut. 


Q. You say we. Did you obpserve anyone else passing that 


Leafiet out? 

he Yes, I-did. 

Q Who did you see passing it out? 

A. Fhorence Jones in the coil departisent and I believe 
that is the only other one I observed at the tine. 

Q. Approximately how many of those leaficts did you dis- 
tribute? 

A. Approximately six. 

Q. 


fue I QB. 


break, how many people in the plent take that. breakt 
ALL of us. 
Without exception? 

eAcCeptLon. 
Is there any other breek during the course of the Gey? 
Yes, we have one in the morning. 
Ana what period of time docs that cover? 


Well, since the time change this one is at 9 to 9:10, 


And 2 
At that time it was, see I an in a different department 
. | 


Sy 


now. I am sorry, I can't remember. 

; 
@ How, epecifically where cid you hand out General ee | 
Exhibit 6? 
A. fais one I hanéed out in the lead roon. 
Q. Where were you walking, in the aisles? Were you wallcing- 
A. (Interrupting) There are no aisles. I was simply in 
the lead room. Several girls sit et ‘the table and Look at 
catalogues and what have you on the break time and that is 
where I handed them out. | 


Q Is that their work table? 


It is an area vhere several of the things are done, yes. 


A 
Q Do you know Charles Ziebell? 


A... I ao. 


Dia you see him a& this time? 
&. I did. : 
Q. Whet, if anything, did he say to you end wnat, if any- 
thing, did you say to hin? 
f.  ¥hen I caze ovt of the le room, 
way, there : -, he was standing by his office 
seid, "Do you want one of these, Chuck?" And he said, "Ho, 
I om sorry, you can't pass those out, Myrtle, on orders cof 
Denny Esslinger.” And L said, "O.K., ERS, I will take thei 
back where I got them." 
@ is that what you aid? 

X did. 


“Did you learn of Dayn Towns 's layoff on Janvary 9? 


Yes. 


When specifically did you learn that she 2a deen laid 


Shortly after she walked out the door, you might say. 

On January 9? 
A. Yes. The word was passed around and I don't know who 
pessed the word to me, but the vord went around. 

MR. SELBY: No further questions. 

TRIAL EXAMTYER: Cross-exenination. 

HR. DAVIS: TI have nothing. 

TRIAL EXAMINES : You may step Gown. 


(Witness excused.) 
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TRIAL EXAMINER: Cell your next witness. 


MR. SELBY: Mrs. Kallin. 
Whereupen, 


JANICE KALLIN 


was colled as a witness by and on behalf of the General counse} 


and, having been first Guly svorn, wes examined and testified 


DIRECT EXAMINATION 
(By Mr. Selby) Please give us your name and address. 
Janice Keliin, 624 West Tenth, Oshkosh, Wisconsin. 
That is K-aWl-1-ien? 
Yes. 
You are appearing under subpoena, Mrs. Kellin? 


Yes. E 


You are currently working for the SUC Company? 


r © 


Yes. 


How long have you been employed by them? 


Pr © 


Three, three and a half years. 


© 


In what department are you. employed? 
Assembly. 
Who is your forenan? 


doe Metco. 


Poe P 


What is-your hourly pay? 


Pr © 


Rignt now a dollar elgnty-four. 


Directing your atgention, Mra. Kallin, to approximately 


© 


102 3 ; ; 
the dey before the election, which the formal. documents show 


is on January 10, so this would have, been on Senne, 9, at 


the 2:30 break, you were with Mrs. Towns oubside che 


ments cost or locker reom. 

he. Yes. 

Q. What heppened at this time? 

A. Well, Dawn vas passing out leaflets anc I was stending 
next to her. 


Q Were you passing out any Leaflets? 
: ~~) 


Yes, he came along. 

“Was there a conversation? 

Yes. 

What, if ianything, did Mr. Esslinger say and what, if 
anything did you or Mrs. Towns say? -- 
&. . Danny came along and he esked Dawn what she wes doing 
ond she said she was passing out leaflets. And then Danny 
says to Dawn, "What did I tell ae the other dey?” And Lawn 
said, "You told me not to pass out any leaflets in the factory.’ 
And then Danny said that she should leave the plant, and then _ 
Dawn said, "Am I fired?" And he soid, “Ho.” 
Q. Cen you describe for us as fairly, specifically as pos- 
sible the areca in which Mrs. Towns wes passing out the leaf~ 


lets on that day? 


103 
ere is ea hallway in there where we welk to our 


How wice was this hallvay? 
ce from the area where the! Leaf- 


lets were being dis uted and the cpposite wall; abopt 


four feet? 


There are shelves. 


Are they like open bins? 


€ you ever used parts from that area? 


Jvet once I went over there. 


that wall or does that series of bins go to) the 


ceiling? 
No. 


Hor 


And what would be the léngta of that bin ere 
I don't know, meybe 15 feet long. I don't know. 
PRIAL EXAMINER: Did you say this was near the ladies 


locker room? 


104 : 
THE WITTESS: Well, 1 is just dewn the hall from it, 


the ments Leecker reom is. 
RIAL EXAMINER: Men 
THs WETNESS? The ments. 
from it. 
TRIAL EXAMINER: - How far? 
THR WITZESS: I don't know, 20 feet mayve 
Goors. 
é wR. SELBY: I ‘think possibly, Your Honor, you may have 


the testimony confused, T em not sure, but her earlier testi-~ | 


ar 


mony was that this took place in front of the men's locker 


room. 


“TRIAL EXAMINER: That is what I wanted to get clear. 


Q. (By Mr. Selby) Is that right, Mrs. Kellin, it was in 
front of the ments locker roo? 
h. Yes. 7 
Q Did you observe Dawn Towns leave the plant that Gay? 
A. I saw her go, yes. 

MR, SELBY: No further questions. 

RIAL EXAMINER: What interval of time wes it between 
“this conversation with Esslinger and Towns? 

(UE WITZESS: Oh, that was at the 2:30 break. 

PRIAL EXAMINER: How long after that was 1% you saw 
Towns leave the plent? 


THE WITNESS: I think it was an hour leter, at 3:30 she 
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CAT, EXAMINER: Cross-cxamineation. , 
* CROSS-EXAMINATION 
(By Mr. Davis) This hallway you talk ahout is voally not 
halivay, is it? 
Well, it is-- 
(interrupting) It is a passogeuay, isn't it? 
Yee. : ; : = . | 
Q ‘Ana the forklift truck is driven up end down at passage 


way? 


That I don't know. I didn't sce any go up there, 


A. 
Q. Do you ever see people vheel materials along the passage 


red carts that havi materials through the plant? 


Whet department do you. work in? 

Assembly. 

And you are located right close to this, aren't you? 

No. . We're a ways away from it. The shelves block our 
view. If anything goes by there, 7 we Gon't see it. 
Q. So you woulda't know whether the forklift truck goes up 
and Govn that passageway ox the materials because you can't 
see it, ksn't that correct? | 
A. Not on the other side, no. : 
Q. Now, do you Kao that this wall that you have talked 


about, it is really bin storage, isn't it? 


Yes, shelves. 


~ 


Shelves, and perts and raw mei 3a are stored on those 


aN 


aCCRALLY the materiol is wit! SS from the shelf 
nto this passageway, sant’ thet correct? 
BY: If you know. 
Q. (By Mr. Davis) Yes, if you know. 
A. I con't know. TI have never ecen any over there. 
ence I vent over there and got some volts. 
Q. Well, you're on the side Gc? the bins that is chosed, 
isn't that correct? 
N 
Yes, 
The bins con't open towards your work station? 
No 
. They pee in the opposite direction, isntt that correct? 
I don't know if they pril them cut, boxes or what? 
Shere is also a reek in Line there, is there not, that 
some strip steel stored in it? . 
Yes, @oun by the ladies? locker room. 
“Q Ana that is, of course, raw materiel that is used in the 
plant, isn't it? 
A. Yeh, I imogine so. TI have never seca thew teke it off 


from there. 


Q. You. BES nover scen any of it withdrawn from that 
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storage place itself? : 
hh. That is on the other side. 
s 

MR. SELBY: So your answer is no. 

“FHE WITNESS: No. xsi | 
Q ° (By Mr. Davis) i Now, this occasion on Janvary 9 thes 
you were SU ing to, Gic Dawn Towns Soe distribut e 
ture in the woy locker room on that ocecasien? 
hk. soNo. She vas in by the men's locker com 
Q. ‘Wes Mrs. Rayer distributing it in the women's locker 
room on that occasion? 


A. X don't know. 


ily one you saw 


MR. DAVIS: That is all I have. 
TRIAL EXAMINER: Any redirect? 
MR. SELBY: No, sir. 
TRIAL EXAMINER: You may step covn. 
| (Witness excused.) 
TRIAL EXAMINER: Call your next witness 
MR. SELBY: Mrs. Schessilez. 
Whererpon, 
LUCILLE. SCHESSLER 


wes called as & ¥ by and on behalf of the Generel Counseh 


and having been first culy sworn, was examined and testified 
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as follows: ; 


DIRECT EMANIEATTON ; 
Q. (By Mr. Selby) Please give your name and address, 
spelling your last mene. 
Schessler, S-c-h-c-s-s-l-c-r, Wi West Southpark, 
Oshkosh. 
Q. You are currently emplayed by the SNC Company? 
Lh. Right. | : 
Q. ‘How long herve you been so employed? 
Six end a helf years. 


a 


What department are you currently vorking in? 


Plastics 


What is your hourly pay? 

A Gollar seventy-six. 

You oecupy @ position with the union? 
Yee, I do. - 
What is that position? 

_ Secretary-treasurer. 

How long have you oeeupied that position? 
Since 1965. 

Are you eypearing under subposna todey? 


Yes, I am. 


Directing your attention, Mrs. Schessler, to Janusry 4 


109. 
2:30 p.m. break, what, if anything, were you 
08 P a pie 


doing? 3 ne 
‘ 
A. L passed out icsflets, notices of a union meeting 
the union. 
Q - And you point 
ment you were pa 
A Yes. 
Approximately how many aid you pass out? 
Approximately 20. 
Where were you passing the Gocument cut? 
In the aisles of the plastic 
Anywhere else? 
‘Yo. 
Q. ‘Tow long cid you continue dist ut Nera. pasel's 
| 
Exhibit 6? » ‘s . 
A. Well, until the breekras over. 
Q Which was 2:40 p.m.? 
A. = Yes, 2:40. 


Q. Did you observe anybody else passing out General counseh'P 


Exhipit 6 at 
I think Davn and Maric vere. 
Davn and Marie Beyer? 
Yes. 
And Dawn Towns? 


Yes. 


7 
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Q. Did you see where they were pessing 1% owt? 


i. No. ; 

That @id you. do then the preek was over? 
I wont back to work. 
pia you observe Hr. Esslinger 
Years; he was te to Jin Cra 
He hac been cing to Crahen? 
Yes. = 

” And then he cane over to you? 
Jim Crehen came over to me. 
All right. What heppened next? 


Well, Jin seid that Dan told him thet I wasn't supposed 
s ar 3: 


40 pass ovt leaflets in the plant and the next time that I 


dia it I woule be subject to disciplinary actionzend he said 


thet he talked to the, Dan had talked to the lawyer ebout it; 
and I soid,"Well, Marie said thet we could pass leaflets out 
in the plant.” And I asked him what the lawyer seid, and he 
said he aian't know. And he said, well, I shouldn't get 
mixed up in this union thing, end I said, well, if he didn't 
went me to pass out any snore leaflets that I worldén't. 

Q. Were you aware of the fact that Dawn Towns left york on 
January 9; 1958? 

Ae Yes. 


Q How did you learn this? 


i. Well, T wes in the locker room rignt efter Danny had 


t 


11] ve st 
Ther we neticed that she went beck to 
Work so we were kind of wetching to sec how Long she was going 
> j 


to work oy what was goirig to happen, and, well, every once in 
& oO are “9 


& uhile semebosy would go up and get a drink of water to sce 
4f¢ her time card was still in the rack. 
And when, 4£ e% all, did you learn thet she had left? 


About 3:30. 


How did you learn that? 


Well, somebody saw her leave ‘the puiléing. 
And they reported it to you? 
to further questions. 
PRIAL EXANTEER: Cross-exemination. 
GROSS~EXAMTNAR LON 
Q (By Mr; Davis) How many people went a the ar%. ing 
fountain to check on this during the course of that howr? 
A. LI bet ebout three. 


Q 


MR. DAVIS: at is all I have. 
TRIAL EXAMINER: You may step Gown. 

(Witness excused.) 
TRIAL, EXAMINER: Off the record. 


(Discussion off. the record.) 


TRIAL EXAMINER: On the record.. 
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MR. SELEY: dain Tens. 


Ynercupon, 
AM TOONS 
was called as a witness ad on behalf of the General Couns: 
and, having been f! 6 GU! : wag examined and tes 
as Lollovs: 
DIRECT EXAMINATION 
Q. (By Mr. Selby) Please eive. us your name end address. 
TOWEES TOWNS >» 4513 Levs Lone, Oshkesh. 
Keep your voice up so we can &l1 hee. 


Q. By Nr. Selby) You are appeay'ing under subpoena, Mrs 
ps 


Fowuns? 


A. Yes, I am, 
@ You are employed by the SNC Company? 
Yes. x 
How long have yor been enployed? 
Five years 
Where are you working now? 
I am a tester in the assembly depertment. 
Who isyour foreman? 
doe Metco. 
Ynat are your hour], Y was 
Right nov it is tuo ougont one. 


Do you cceupy a position with the 
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Yes, Ido. I am the chief steward. 


How long have you been the 

Pive years. 

Five years? 

Yes, since I vent into the plant. 

Directing your attention, Mrs. Towns, to January | 


at the 2:30 break ac, what, if ¢ anything, were you. doing 


I beg your pardon, whet was the tine? 
Tne 2:30 break. 

The date, please. 

January 4, 1968. 


N 


men's locker roo. 


“Twas passing out union leaflets on the left side 


Q@: You have before you General Counsel's Exhibit 6. 
recognize it? 
A. Yes, ag qo. 


What is that? 


That is the one I was passing out. 

Was anybody with you? 

Jan Kallin was standing there with me. 
Q. When dia you finish distributing the riverature, 6. -C. 
Exhivit 6, that dey? | 
! 


Ae When Mr. Es Slinger asked me to leave the ERE 


Q This was on January 4, is that right? 
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Yes. 


And where did this occur? 


By the men's locker rocn. 


Now, we are telking about the first timc~- 
? 


MR. DAVIS (interrupting): I think she is confused on th¢ 


Gates mow. 

Q. (By Hr. Selby) We're talking about the first time you 
were distributing literature. 

A. “on, excuse mo. 

Q. Take your time now, Mrs. Towns, relax, end just tell us, 
£0 the best of your recollection, vhat happened on January h 
when you vere distributing, as you testified, that exhibit 
before you, General Counsel's 6. 

A. “ghis one ve passed at the wall of the plent. 

Q. You ssy we. Who was distributing, if anybody, with you? 
A. Marie and Lucille. Ag 

Q Marie Beyer and Lucille Schessler. Were they right next 
to you or in other areas of the plant? 

A. They were in other BLCAS 

Q. Did you observe them passing out their literature? 

A. No, I éian't. I just presume that they were. 

Q. Now, what heppened vhen you finished distributing General 
Counsel's 6? 

A. hen I was walking down past the assembly pelt to put 


the rest, what leaflets I had in my hand, to put those into a 


79 


Q. that O-h~e=~1-1-0-47, Rite Cheliow? 
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pox to put them avey before the be 1 yong, and Mr. Esslinger 


was standing by the Llawtnating machine ang Marie Beyer 128 
walking just ahead of me, so when she stopped, then I, stopped 
behind her, and Rita Chellow was sitting off et her tele 
right alongside where Marie vas standing. 

A. Yes. And Mr. Esslinger tole me, or I presume t that he 
was talking to both of us~- ; 

Q. ” (Intervepting) How for were you from Marie at this 
point? 


- 


A. Iwas stonding right behind her, and he said that he 


—aidntt want any more leafiets passed in the plant, and Marie 


“soie that ve could pass them cut on our ovn tine. 


621d no, he didn't want any more passed in the plant at all, 
and she told him if he checked that, he would find that We 
could pass them. 
Q. Did he say whet might eppen to the people? 
A. Re seid that if the re was anybody else caught eee 
these leaflets, union li terature, that he would ask them to 
leave the plant. 

Marie asked hin to check on, 1%? 

Yes. 

Then what wos seaia? 


That was when he told her that he was making a statement 


that he just didn't want any more passed in the plant, that 


. 
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+ * 
BO hey would be asked to leave as & disciplines: 


Q. Dia you say anything dering this conversation? 


A. Wo, I didn't. I listened. 


Q. Directzing your attention to Jannars 9, 
we y 


2:30 bresk again, you were with Jan Kollin ovtside 
? 
Locker roor. 
bh. Yes. 
_ Mhat, 4f anything, were you doing? 
ing out union literature. XY ues on the left- 
to of the door. Mr. Dastke came ovt of the door end 
didnt t even see Me. 
Q zx pene you what has been marked for identification as 
s ~ 
General Counsel's Exhibit 9 and asx you 4¢ you recognize it. 
A. «Yes, that is the one I was passing out. 
(The cocument above referred to 
was marked General Counsel 
Exhibit Wo. 9 for identifica- 
tion.) 


Was Mrs. Kellin passing eny out? 


tena Bere with me. 


I vovla say about ten. 
Q. And about how meny of General Counsel's Exhib % 6 did 
you pass out on January 4? 
A. would say between 15 and 20. 


Q How, on January 9, cid you sce & Mr. Ess! 
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thing, did you say to him? - 
k He askod me what I was doing and I told him Iwas pass~ 
Sng leaflets and if he would like one. And he said, "No. 


‘Zt 


What did L say the other dey?” L just looked at hin, and he 


. aid I say the other day," he said, "if anybody 


i 


was passing leaflets in the plant I would ask them to icave." 


And he said, "I am asking you to leave.” And I seid, "pn t 
fired?" He said, "No, I just went you to leave the plant." 
And I said, "Am I fired?” And he said, "No," he said, "I 
want you to leave the plant aS Oisclplinary action. You can 
come back in the morning." And I eaid, "O.K." And he walke 
orf and I vent to the girls! locker roo. 

Q. What, if anything, heppenea\in thegiris' locker Yoon? 

A. Well, Marte and Rita Chellév were passiag leaflets in 
there end I handed my leaflets to Marie and started to put my 
jacket on and she asked me where I was going, so I asked-~ 


i 


errupting) Marie asked you? 


I explained to her and some of the other girls 


dia you tell then? . eee: 
h That, Well, what Mr. Esslinger had sag end that I was 
going to go, end Marie told me thet I shouldn't F2xey because the 


‘lay said that I could still pess union Literature in & non 
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Working area on my ovn time, so I put my jacket back on the 


er and just then the bell rang. SO ck went back to Work. 
Q. Vhet happened next? 
he Zhen, short 3:20, Denny came out of the office and he 


sav me standing there still working. 


fi. Yes, So he come over and he said, "I thovght I 


you to Jeave.” And I said, “You did." He said, "Arentt you 
going?" Ang X said, "No, X didn't co anything wrong. And he 
seid,"I am giving you five minutes to leave the plant.” And 
I seid, “Am Iibeing fired?" And be said, "No, I am asking 
you to leave the plent as a Qisciplinary ection.” 
@ “DIG he m ention what might happen if you didn't leave the 
plant? 
A, . Ss 2 said that I would he discharged. 
was about what tise? 
PEE EUS 
Did you return to work the next 
Yes, I did. 
Did you Giscuss your layoff with anyone? 
Some of the girls on the assembly line 
Approximately how many? 
and ten. 
if anything, to thse 


MR. DAVIS: I am going to object. I don't know what 


* OK 
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Gross-exmuaination. 


Off the record. ‘ 
“(piacussion off the record.) 
TRIAL EXAMINER: On the record. 
General Counsel has indicated @ 
9 received. 
There is no objection? 
MR, DAVIS: lo. objection. 
RIAL EXAMINER: It will be received. 
(The document above vererred to, 
heretofore marked General Coun 
sel'ts Exnibit No. 9, was re~- 
ceived in evidence.) 
~ CROSS-EXAMINATION 
Q. (By Mr. Davis} Hiad you on numerous occasions vefore adis- 
trivuted union literature in the lunch room at the plant? 
Ae Yes, I have. 
Q. Had you on prior occasions distributes anton Literature 
in the women's Locker room, too? 


fu Yes, I have. 


i 


Q. And Mr. Esslinger had never questioned your right to do 


that, is thet correct? 

he No, he never hac. 

Q. No foreman ever spoke to you about aistributing Litera- 
ture in the lunch room or in thetonents locker LOOM? 


he Ho, 
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After lr. Esskinger told you ta leeve the plant, Due you 


hed decided to stz, then Mr. Esslinger cane out and found 
> be 
- 2 


you ab work, as I undergtand it. 


shat tine you hed actusily décfied his order to 
sone hour earlier, $5nty that Correct? 
If you prefer to put it & wey, yes. 
Hell, how would you a 1c? 
Odjection. 
This is arguaentative. I will sustain 


the objection. 


Q. (By Mr. svis) Did you raise your yoice to Mr. Ess 


on either cf these oceastons? 


i volee to you? 
Ro. 
Youztuaelly lost one end one-tenth hour of vork by 


reason of this disciplinary layoff, is that correct? 


A I would sey one hour because I believe 16 vas about 3:39 


ead my hands first. 
Q. Well, you wouldn't argue if the time records show that 
one hour and six ininutes instead of one hour? 
fo. 
Qa Did you distribute eny Literature outside of the break 


period on. any occasion? 
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(Continuing ) --he would hove tof rire you before you 
2 
would leave the plant? 
A. No, I didn't. 


Q. Ang dig you say that he would have t jre you. before 


you would quit ~ Qletributing? | 

h. No. 

0. This position that you were at et the left side of the 
agoor of the men's aoc ker room, would you Gescribe what you 


look at when you have your back to the wall? 


@ bins and shelves. 


torage bins? 


Some are vhat they use, the cans, they set the trans~ 


‘former down inside what they call cans for fil LLing and such 
materiel as that, bolts and nuts, the vigser, larger ones. 

Q And anything else? ; 

he -Well, I don't xreally know because I don't use the 
material, so i don't pay that much attention to what is really 
there. j 
Q. In fact, the material that is “stored there, though, is 
pulled out into the aisle to remove it? 

he Yes, you world have to stand in the EE to ta ake it out. 
Q. And, in fact, the material is moved up and aoun tha at 
aisle, is it not? 

A I eA SHOES £0, =O5 


Q. You don't know? 
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Noj I don't sce how else they would get it there, ¢ 


From your Voris staticn you can't sec whet is golns on in 


thes offh 


the union does any matling to its members? 
MR. SELBY: Objection. 
TRIAL BXAMINER: Sustained. 
Q. (By Mr. Davis) Did you ss chief steverd hav 
“to do with the mailing List that the company geve 
union? f 
MR. SELBY: Objection. 
Sustained. 
WR. DAVIS: Those are all the questions I have. 
TRIAL EXAMINER: Any redirect? 
MR. SELGY: One or two questions, Your Honor. 
TRIAL EXANTHER: All right. 
REDIRECT BXAMINADTON 
Q (By Mr. Selby) Mrs. Towns, at this 2:30 to 2:40 break, 
are there any employees in the plant who are working? 


A No. 


Q. While you were there on January 9 adjacent or next to the 
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men's Locker room, did you notice any matcrials 


from the bins on the vall opposite you? , 
A. No. 
MR. SELBY: Wo further questions. 
TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
PRIAL EXAMINER: On the record. 
You may step down. 
(Witness exeused.) 
TRIAL EXAMINER: Do you have any other witnesses? 
MR, SELBY: No, sir. ‘ 


: 
TRIAL EXAMIHER: Then let me svgsest at this time, in 


‘ \ 
. 


Sik 
Line with our off-the-rocord discussion, that we hovel a bricf 


stipvlation thot at some time in sone menner this union vas 


recognized and there wes an agreement, & collective bargain- 
ing agreement which expired at some time, and thereafter an 
election was held which gave rise to the events that we're 
| 

concerned with herein. 

Now, let's fi11 in the void here so anybody reviewing 
‘this record will know what the background is, not in terns of 
attempting to resolve this case but in terms of somebody in 


uncerstanding why we have a chief steward. 


Now, who can give it to us? 


MR. DAVIS: Here's a copy (indicating) of the contract 


that was printed up. 


124 
TRIAL EXAMINER: Hold the record. 


(Discussion off the record: ) 

TRIAL EXAMINER: On the record, 

I have been advised by counsel, without Cispute, that 
there was a prior case involving this company of @ Bernel 
Poau type, and as &@ result the Board ordered the company to 
bargain with the union. The company did bargain and they 
einceread into @ collective bargaining agreement effective when 
and ¢x ing vnen? 

ER, ee Erfective July 1, 1966 and expiring July 1, 
1967, if 60 days prior written notice was given by. & party, 
and, in fect, the union eid give the 60 deys notice to torni- 


“nate it. 


TRIAL EXAMINER: The union gave a 60-day notice to termi- 


nate and the company at that tise challenged the continued 
existence of the majority in the unit. And as a result of 
that challenge, this election that we're treating with here 
on the odjections took place. 

is that a correct statement of background that the 
‘perties will stinulate to? 

MR. SELBY: Yes, Your Honor. 

TRIAL EXAMINSR: And General Counsel is to advise me of 
the identity of a prior case so that I can teke official 
notice of St. 


MR. SELBY: J am sorry, the Region nuxnber is 30-CA-15, 
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6 I will get the Board number for you. 


TRIAL EXAMINER: Hold the record, 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 


the record that Generali Counsel rests. 


SiY. 


TRIAL EXAMINER: We're going to suspend until 2:10, at 


which time Respondent will proceed, 


The Respondent ha advised off the record that they 
would like me to sec the plant. I have indicated 4@ willing- - 
ness to do so if tine permits 

Is there anything else that we disc naeee off the record 


that I should put on at this tine? 


{iio response.) 


RIAL EXAMINER: I guess not. 


It is now 12:58 p.n. 
(Whereupon, et 12:58 o'clock, p.m., the hearing Wes | 
recessed, to reconvene at 2:10 o'clock, p.m., the same 


day.) 
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AFTERNOON SESSION ; 
2:10 p.n, 

TRIAL EXAMINER LIGHTNGR: i BRE record. 

“Call your first witness. 

MR. DAVIS: Mr. E: 

Whereupon; 

DANIEL ESSLINGER 
was called as a witness by and on behalf of the Respondent angs9 
having been first duly stiorn, was examined end testified as 
follows: 

MR. DAVIS: Before Mr. Esslinger commences his testimony4 
ere the General Counsel and the Charging Party willing to 
abipulate that the election, which is the subject or one of 
the subjects of this hearing, was held pursuant to a stipula~ 
tion for consent election? 

hm. SELBY: It is in the formal docunents. 

PRIAL EXAMINER: It is in the formad Gocuments. 

MR, DAVIS: X couldn't see it here. 

TRIAL EXAMINER: IL you will look at the report on objec~ 
tions. 

MR. DAVIS: We don't have to go any further, you are 
right. 

TRIAL EXAMINER: It recites on December 4th there was a 
stipulation for certification upon consent election. 


MR, DAVIS: 0O.K. 


“PRIAL EXAMINER: And that the election was conducted on 
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195 December i9th--weit a minute, on danuary 10th. 


What happened on the 19th? The petition was filed on thp. 
Ath, the stipulation was on the 19th, and the election br 
held on Janvary 10th? | 

; MR. DAVIS: Right. 
" prrnep BxAMENATTON Sc gah | 
Q. (By eS Davis) Mr. Eselinger, will you state your full - 
name. | | 

Daniel Esslinger, 5346 FonDuLac Road, Oshkosh, 

By whom are you employed? 

SNC Manufacturing Company,, Inc. 

What is your ocoupetion with the company? 

‘Superintendent. 

For how long have you held that position? 


About seven years. 


Basically, the management of personnel and production. 


Q. 
A. 
Q. What are the noapone tenes of-your office? 
A. 
g@ 


Does that include the administration of the wage plan in 
the production unit at snc? le 
A. Yes, sire 
Q Now, prior to the year--or, let's say prior to Decenber 
31, 1957, are you familiar with the fact that under federal 
jaw the minimum wage has been increased? ! 
A. Yes; sir. 


Q Can you state what has been the company's practice with 
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regard to prior increases in the minimum wage law? 
oe 


A. it has been our policy, at our president's request, to 


also achieve thig required minimum some time before it was 


actually due. 
Q@ Did this happen, in fact? 
A. Yes, sir. 
Q Can you recall when these changes were made consistent 
with this policy that you have testified to? 
A. The dollar and a guarter minimum was due in Septembex of 
‘63. We achieved this in May. 
Q 
A. Yes, sir. 

“Ana the dollar forty minimum was required by February 1, 
I petiene, '67, and we achieved it in July of '66.. 
Q. You are avare of course that the minimum was again in~ 
ereased to a Gollar sixty effective February 1, 1968, is that 
correct? . 
A = Yes, sir. 
Q What, if:anything, did you or the management of the conm- 
pany do anticipatory of that increase in the minimun wage? 
A. x had a discussion with Mr. Vette. 
Q@ Who is Hr. Vette? 
A. He's our company president. 

It was early in September that we had the diseussion. 


can't vecall the exact date on this mater. 
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@ September of what year? 


A 64SS7. Ride | 
“ | 
@ Go ahead. bo Neots 


A. In ovr discussion again he seid, of course, that we ywante 


ed to achieve this ahead of time, whatever method we nave used 


in the past we shovid try and follow again. We were diseuss~ 
ing hot: soon to achieve this and his final statement wa as, I 
had DERE roughly what I thought we should do, and h his oe 


nal Ne cenent was he wanted it achieved pefore the end of tone : 


year. 


Q When you said you had outlined what you wanted to Go, 
roughly, what does that mean? 


a “Well, this outline meant tentatively achieving this ia 


groups rather than alk in one pay period or all on.one| specif 
| 
ic date; 50 thot the impact would hit the company a little 


easicr. : | 


@ . With what companies in the Oshkosh area do you pelieve 
jou are in competition for hiring people? _ 


A. fny of the companies that hire a majority of tenste hel, 
of course. 
Would you like me to name them? 


Q Yes. 


A. Victory Lite Candle Company, Lor one; Hoffnaster Companys. 
Hiles-Kimball and Standard Kolisman. 
Q During your conversation with Mr. Vette in September - 
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of 1957 was there any discussion with respect to what these 


other companies were Going? Bre : 
A Yes, Sir. 5 
I pointed out to him what I had heard in various discus- 

sions and, of course, some of 1% might have been rumors of 
what had been astae One 

* Q. Was any decision reached with Me. Vette as to how ee 
you would commence this program of, realigning your wages? 

A. He expected me to start this program about October Ist, 
and ZI covidn*t do it with the pressure of business, it was 
just too much and it didn't start until the middie of Octobery 
.Q Did your! proposal include all employees or some emproyeed 
or cager aid it affect the employees? 
A. I¢ included all employees. : 
Q. That. is employees other than those that were just below 
the anticipated minimun? | 

A. Right, but this was to maintain the differential, That 
was the reason for that. 

® Was this program, in fact, completed? 

-A. It was completed on the pay period beginning November 
27th or 25th. 

@ 4nd Gic all cmployees receive some adjustment? 

A. Ali except tro. 

@ What was. the reason that two Gid not receive some adjust- 


ment? 
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99 A ally, through sore sort of error they were aetually 


. 3 | 
being overpaid for their classification. , 
@ What was the amount of the adjustment that was made anong 


the ea TO ees under this program? 


X don't unders tand the question. 


How much of a wage inerease would an employee receive vn~ 
> this plan to realign the wages? 
If, at the time we began this program, she were on the 


ry 


| 
minimum, she pwoueS have had a rate of a dollar forty-seven. 
Then ‘she seer have gonesto the next step of one fifty-three, 


provided they had stall been on probation. By the tame they 


5 


had completed thelx prorat one anyone ‘in that category would 


have Heached a dollar nos; xty-Five. In other words; one sixty 


at that point was the hiring rate and with the automatic -raisep, 
| 


as had been the practice .in-the past, they would go to one 


1 


sixty-five. 


Q Did all employees receive two increases? 


A. Noe 


. 


Those in the higher grades only received one. 


@ Now, with respect to the distribution of naterial. in the 


plant, there has been received in evidence General counsel ts 
Exhibit 3. What interpretation did you, as the plant superin- 
tendent, put on the no-solieitation rule that 4s evidenced 


there by General Counsel's Exhibit 


A. You are asking for my interpretation of its meaning? 


GP 
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— 


Q. Right. 

A. Tt was put up at the reduest.of Mr, Vette and it was supe 
posediy a legally approved no-solicitation rule, I understook 
at the time that there were many that were being eirculated 
among companies that were not. This one Was from an approved 
source, supposedly, and it was the major ‘eason we 

up. We had a situetion where a local attorney was freely wallc~ 
ing through the enployees ! entrance and soliciting one of our 
employees about a parental cese that he was involved in, and 


I yas told that 


whatever you may call it on the premises. 
: ¢ 


‘Fusther than that, we have had situations 


4G hadn't occurred at this particular time, where sales peodlp, 


particularly female sales people of silverware and what have 


you, would solicit employees after an engagement was announc- 


‘ed or forthcoming wedding, and I had been told that you must 
: 


fave some basis on which to keep these people out. 


3; also, at the time this was published, because we were 


in agreement with the contract that was in force when this 

was published, called together some of the officers of Local 
805 and exolained that this in no way vas to hamper their col- 
lection of Cues, we Gidn't want to do that, we didn't want to 
put aside the nice little~-this was the biggest account; reake 


ly, and this account got jumped at by many people, not only 
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the tuo union people that were a little upset. In the past 


years we have always enjoyed a frieridly little collection for 
someone that was 412 or someone who had had a parent or dear 
one Geceased or someone getting married, that Ste SR Er 
but it was always an occasion such as that and we etén't want 
to Geny that friendship among our employees, and I said that 
“yould go on; we would certainly permit it. | 
Oe’ Now, you mentioned you got this rule from an approved 
source. Do you recall all where you got the ‘rule fron? 
Aw Prentice Hall Manual of Personnel Management. 
Q. Did the company, itself, change any of its polleies with 
respect to distribution of company matexial in the plant? 

“Mt this particular date? 


No. 


aid some time later. We no longer would write company 


letters and pass them out among our people because it was aiss 
turbing a a distracting and it dia interfere with production. 
So; anything that was more ien gthy we Getermined that: would be 
more lengthy tnan could be read fron @ bulletin board, would | 
be mailed to the employees! homes 

Q@ You were present in this hearing room this morning when 
Marle Beyer testified that she was distributing some material 
in the plant and that you saw her. Do you recall hearing that 
testimony? | | 


A. Yes, sit. 


202 
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% Do you recall what date she was talking about? 


oe ah ; 
A No, L Gon'tt recall what Gate, but it vas the event wheve — 
I was supposedly 30 fect away, is that-~ ; 
oe .(Interrugting) Right. 


DiG you, in fact, lmow at that time she was Gistributing 


union material in the plant? 


A No, sir ; & Gontt even recall really observing that she 


was present in that areca. I EES have | looked right at her, 
it really didn't mean anything ene way or the other, ff 
was probably on an errand, which is very often the case, re- 


Gardicss of the time of cay, and I am sure uvhese witnesses 


would bear that out, and intent on finding someone in particue 


jar, and I may say "Helio" to someone or just pass them by end 
I think they realize I am not snubbing anyone. 

Q Do you have General Counsel's Exhibit 8 in front of you, 
the Christmas message? 


A ©: Yes, sir. 


@ Did you have Imowledge at the time that certain exployees 


Qid distribute this in the plant? 


‘A. §6Yess; sir, I cid. 


Q@ What action did you take, if any, in that regard? 


h Nothing.s Iwas given one personally by, I bekicye, Marte 


Beyer, but I an not sure. I am sure of one thing, it was 
elther her or Dayn Towns. 


Q Were any of the employees warned or told to stop distri- 
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buting this Christmas measage? 
? 

A. =6Oh, no. IT vead it.. It was a nice thing. It was just 


¢ 


before Christmas. It vas OK. 


Q. Now, with respect to these union handbilis, go you have 


General Counsel's Exhibit 6 in front of you? 

A. Yes. is | 

Q. Now, the testimony has’ beet that this vas distributed 

on January 4, 1968. Did you have nage meee imowledge that 
4 vas being @istributed on that date in the plent? | 

at Yes, I believe this was the Gate that =z toia Marie and 
om to stop Gistributing literature tn the plant. ies 

& Did they, in fact, stop after you had asked then to? 

A. “Yes, they did. | 

@ Do you have General Counsel's Exhibit 9 in front of ra 
A. Yes, I aoe : 

@ Do you recognize this os the niece of literature that 
Dawn Towns was distributing on January 9, 1968? 

A. Yes, sir. 

Q. Now, what aid you say 0 her and what did she say to you 
at approximately 2:30 in the MESES on that date? 
A. asked her if she remembered the statement that I had 
made to her a few days before and she reiterated 4620 me, 

Q What did she say when she reiterated it? 2 

A. She said that Z had told her in--I don't recall the exact 


wording, but it was fairly accurate in testimony this morning; 


bie 
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that if she @id this again or if Sey Cne Gid this again, they 


would be charged with a Gis sciplinary acticn and asked to SEE 
the premises. As she ee this I saia, “Yes, ne 

and I om asking you to leave.” 

fire me first." I said, "No, I won't five you for a thing 
such as this, I am just asking yor to heave," and she thon 


raised her voice and said, "You will have to fire me first 


ane I said, "No," again, and she went on to state that she had 


-@ legal right to do this and all that and I said agadn that, 
"I am ordering you to leave," and she did supposedly leave. I 


thought so at the tine. : 
Q What hepoened next in this regard? 
jad So: come out into the shop an hour later from my office ang 
found she ae still at Hes work stations At that tine I ask- 
ed her ig Ga or I reminded her that X had asked her to- 
leave, and she said she Qidn't have to. I told her that if 
she did not Jeave within five minutes or if 
five minutes she would be Gischarge 

Did she, in fact, leave?. 

Yes, sire 

At any time from December 1, 1967, through January 9, 

ine, xeprimsni,or anything else, 

any employees with respect to distribution of literature in 
the lunchroons or locker rooms? 


A. No, sir o 
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Q. Were you, in fact, aware that union literature was being 


distributed tn the Lunchroorsand thé locker rooms? 


A. fre you looking for a date, perhaps? 


Q@° During thie same periog, any time between December 2 and 


January 9. | See cee a 
A. {Twas avare of it? No; I wasn't, until January x, other 
than the Christmas~- ! 
Q (Interrupting) Right. 

Ana on January 4th what aid you become avare of? | 
A. That they were Gistributing it openiy: throughout the 
plant in work areas and 3% was eveating havoc. 
Q When you say, “creating havoc," what do you mean? 
A. XY mean that it was interfering with production end it hag 
always heen the past practice with our companys, vhether it be 
distributing union literature or anything else, 1f the thing 
becomes a nuisance, other people are annoyed by it, or it be- 
comes an annoyance to the production of the product vie're try+ 
ing to make, we put a stop to Lt. | ; 
Q@ Now, the testimony has been by the General Counsel's Wit- 
‘nesses that this was just being distributed during a break 
period. In general, that has been the testimony and you have 
been here and heard it. Now, will you explain how the Gistri- 
bution duxing a break. period vould interfere with production? i 
A. O.Ke oe | 


The Gistribution to cover the entire plant would take at . 
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least half or more of the break pericd. Then, of course, 


these people go on; they Ciscuss this, they read it at their 
worl place after the bell has rung, it is laying axound there, 
it is just a nuisance and it is an arauthor?zed piece of ma- 
teriat, regardless of what it wourel hes But the discussion 
of it carries on and does interfere with procuction,. 

Q. fire any of your employees paid on.&@ piecevork basis? 


Ae No, sir. 


Q@ It is all straight time work? 


Straight hourly rate. 
MR, DAVIS: chat is all the questions I have. 
TRIAL EXAMI: Ces onee 
MR, SELBY: Le. Trial Examiner, could I have about five 
minutes to look at my notes on this? 
PREAL EXAMINER: ALL right. 
. Hola the record. 
(A short recess wes taken.) 
“GRIAT, EXAMINER: On the record. 
MR. DAVIS: Hr. Trial Examiner, I wonder 1f I may do scmg- 
thing rather unusual,-ask Mr, Esslinger a couple more questions? 
We talked about your visiting the plant and we're not go~ 
ing to have time to Go it. The plant is going to close at 3:30 7 
and I think I would rather pur something an the record about 
the physical Drneretes since we ave not going to view the 


premises. 
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TRIAL EXAMINER: All right. 


a8 
Let the record.indicate that counsel. has requested an op-~ 
portunity to ask a few more questions. 


Proceed. 


Q (By Mr. Davis) Mr. Esslinger, there has been some testi- 


mony here this morning with respect to an area in the plant 
- known as the lead area. : 

A. Yes, sir. 

@ tl you describe what that en is? 
‘Ae =: That is kind of a misnomer. What it really is is an in- 
sulation and lead wire stoekroorn and the naterial that I have 
_ just named that is stored there is also processed there. its 
true name today. would be the materials processing Eoene 
Q And there are employees engaged in production in that 
area? . a" i, | 
A. | Yes, sir. 
Q Now, also with respect to this area that the conversation 
with Davin Towns took place in, outside the men's room entrance, 
you are familiar with that area? . 

A. Yes, sir. 

@ ‘There was some testimony about a hallway. Would you ae- 
serive exactly what this hallway is? : 

A. We have no hallways in the plant, as such, it ta en aisle 


like many others, an@ production materials are moved up and 


down any aisle in that building. I am very familiar with the 
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layout of the building. I had a large hand in doing it. And 


if that would be misnomered as a hadine BY, SO would any Other 
aisle in the plant. 

Lift trucks, materials, carts of parts, transformers go 
up and down any aisle at any time. Aisles are not even mark- 
ed out, as such, because it just isn't feasible. 

Q@ Do eee a picture of this area? 


r 


Yes, sir, 


A. 
@ Could you get it? 
A. 


Yes. 
MR, DAVIS: Would you mark this Respondent's 1 for icen- 
tification, please. | 
(The Coeenene above referred to 
was marked Resnondent 's Exhibit 
No. 1 for identification. ) 
@ (By Er. Davis) 2 hand you what has been Tees Respon- 
dent's Exhibit 1 for identification and ask you If you recog~ 
nize that. ! 
A. Yes, sir. 
Q Who took that See 
I did. 
When did you take it? 
A. Last CEFR ENS 
Q. Does this picture accurately portray the premises, is 


that what it purports to portray? 


A. Yes; sir, it is an actual Polaroid snapshot. 
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Q Can you point out on the Dena or take a pen and make 


a mark to indicate where a Towns was standing on January 9, 


19687 i 


A. Right here (indicating). 


Q. At approximately 2:30 in the afternoon she was distribut. 


‘ing literature right there, you say; ana what have you cone 
to the picture to indicate that? — 2 

A. I have put ~ "x" on the spot where she was leaning agaiyst 
the wall. : 


@ Is the door that is next to that "X" the entrance to the — 
men's locker room? 


A. Yes, it is. 


Q. ‘on the shite side of the picture are some bine. What 


is stored in those bins? 


4. Materials that are used in the sub-assembly area directly 


arouna the other side of then. ‘s 


@ - In order to retrieve that material from those bins what 


is done : 
A. To restock it, it is SONS in on 11ft trucks or pallet 
CES and put on the shelves. It may be brought in sp boxes 
ar st is a small amount and put on the shelves in the sane way 
at is retrieved for production. 

MR. DAVIS: May I ask that Respondent's Exhibit for 
identification be admitted into evidence? 


MR. SELBY: No objection.’ 
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PREAL EXAMINER: May I see it?. 
- 49 


Xt will be received. 


(The cocument above referred to} 
heretofore marked Respondent's 
Exhibit No. 1, was recelved in 
evidence.) . 


Q. By Mr. Davis) Hr. Esslinger, what cevartments in the 
BCLs : 


plant actually use the material that comes out of those bins? 


A. Almost exclusively the sub-assembly area. There may be 


some variations on that at times, but that is not the rule. 
PR. DAVIS: That is all the guestions I have. 
TRIAL EXAMINER: I have one or to, | 
There has been testimony that the entire plant took a 
Kk at 2:50 in the afternoon for 10 minutes, is that conreck? 
BSS: Yes, sir. 
TRIAL EXAMINER: There wouldn't have been any movenent of 
stock between 2:30 and 2:10, sould there? 
THE WITNESS: Generally not, unless the foreman was on 
some errand to set up a job. 
TRIAL EXAMINER: Well, on Saaere: Oth was there any nore 
ment of stock between 2:30 and 2:40 at that particular locatipn? 
THE WITNESS: Not that I can recall. 
| TRIAL EXAMINER: So far as you know was there any distrit 
bution of this Literature except during the break periods? 
THE WITNESS: I heard rumors that there was. However, ial 


con't kmow that there vase 
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TRIAL EXAMINER: There has been testimony by some of the 


witnesses for General Counsel, and t don't want to mis-state 
that, they were told that soulsatd there was to be no Gistri~ 
pution of literature in the plant. Do you recall that testa- 
wae Mes a 

THE WIINESS: Yes, sir. 

PTREAL EXAMINER: Is that a correct statement? 

THE WIENESS: I believe so. i 

TREAL EXAMINER: Cross~examination. 

‘CROSS-EXAMINATION : : 

Q (By Mr. Selby) ur, Esslinger, I hand you what nes been 
marked General Counsel's Exhibits 4-A, 4-B, 4-C, and bp. How 
: many employees refected in that document were earning less than 

a dollar sixty per hour? 7 


TRIAL EXAMINER: As of. when? 


MR, SELBY: As of the time they decided to raise the rates. 


I couldn't come vp with a definite amount at this time. 
| 


(By Mr. Selby) Do you have the Gocunent before you? 


| 
Do you want me to count them? | 
Yes. 
Sixty, sir. | 
Sixty employees were below a Gollar sixty, is that corrett? 
That is correct. ae 


4 x | 
TRIAL EX4MINER: That is as of some date in September? 


- 
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THE WITNESS: That is the payroll period beginning O/11. 


TRIAY, EXAMINER: Thank you. Gee 
Q (By Mix. Selby) At whose haeiationes was there a discussip 
concerning raising the people above a dollar sixty? 
A. Mine, sir. 
.Q. Where was Mr. Vette at the time that you ee Gisevesing 
these matters? Was it by phone or in person? 
A. _We were in his office. 
Q@ And you say this occurred in September? 
& Yes, sir. 
Q. Now, if I were to tell you that we received a document 


- from Mr. Davis indicating that during the first week of overt 


ber, 1967, Mr. Vette and yourself discussed the advisability 


of wage increases effective December 1st, would that be an ach 
curate statement? 

A. No, it would not. That document is in error. 

2 Do you mow whether that docunent was ever corrected by 
@ subsequent letter? 

A .I Gon't know- that. 

Q. Tell me whether this statement would ‘be correct. In thal; 
sane letter dated January 17, 1968, and I :quote, “On December 
13, 1957, at a meeting before you in your offiec between unio} 
representatives, Mr. Daseke, and myself, it was pointed out 
that these increases would be reflected in the checks the em- 


ployees would receive on Friday, December 15, 1967, for work 
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completed during the week ending Became 2 9, 19672" irs. Beye 


one of the union re presentatives, even said to Mr. Daseke SY 
that time, WLLL I get one, ir. Daseke?", ov words of sinter 
purport. Mr. Daseke advised all present that there vould be 
no company announcement of the increase, that the employees 
would learn of it merely by the PETES in the anount of the — 
- paycheck. Now, ee that statement be correct? 


A. Yes, sir. 


Q Were the union representatives told anything about prior 
wage inereases having been made? | 

~~ Z 
hk Lvas not at that meeting, sir. | 


| 
® Do < understand your testimcny correctly that the problen 
with distribution of certain of .General Counsel's exhibits thale 
you testified to earlier on January 4th and January oth, 1968, 


yas that the employees continued to talk about them and that 
that interfered with your production? re 
| 
| 
Q. Yas ‘shat the problem? Was that why you wanted these people 


A To some extent. 


to stop soliciting in the plant and distributing Literature? 
‘B. That was one problem. 
Q What was the other problem? 


&. The other problem was it was annoying and there were some 


employees who did not feel that they liked this Es Se thing. 
| 


It was an annoyance and I was being plagued by Deca asking me 


4f we were going to permit this, was this the sort of thing we 
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were now going to allow, whether it be this disturbance or ¢ 
other. : ce ' 
Q. When did these employees come up to you? 
Ae Just prior to this. I cants say exactly. However, I 
sould say ees right around January Ath. . 
How wany employees came up to you? 
A. ete ae the exact number or who they were. However, 
rt had three, tuo foremen that specifically naned employees Whe 
had come to then. 
TRIAL EXAMINER: Well, are you saying no employees cane 
to you, that you just got it through the foremen? 
THE:-WIGNESS: Yes, some did, sir. T ean't recall who or 
honk oe many for the record, perhaps two or three. | 
PRIAL EXAMINER: Proceed. 
Q@ (By ir. Selby) Now, prior to this time how many forenen 
or exployees cene up to you to Geaeeton you about General Cour- 
selts Exhibit 5? 
A. I don't recall any. 
Q. How many came up to you and questioned you about General 
“Counsel's Exhibit 7, the lower portion, as well as the upper 


portion? 


cy 


A { covldn't specifically pin Gown which portion, which or 


when. 
Were these not gated? I covldn't tell you specifically 


which one was passed out ahead of the other. 
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115 Q Well, you testified earlicr that the first time you lear 
? 


ead of the so-called annoyance was when the euproyees and forey 


men came up to you around January hth.” 


A. Right. | | 
Q So, 60 I assume you correctly that nobody came vp Go you 
before that ‘tine? | 
I believe that is correct. — : 
That would be eraee also, of General Counsel's Ehibit SF. 
Yes, there was no one who objected to that. 
And you knew very well, though, that General Comsel's 
hibit 5 was being distributed, right? 
A. = =6©Yes, sir. 
Q. “and you also observed those other Goeuments, inc 
General Counsel's Exhibit 5; pee Gistributed? 
Yes, I observed one. 
And General Counsel's Exhibit 77° 
Nos that one I did not. 
BCH do I understand POE y that the employees have a 
morning break, but for the morning preak all enployees are not 


off at the same time, it is staggered? 


Is that also true of the luncheon break? 


That is correct. | 
| 
| 
| 
| 


That is correct. 
You indicated the annoyance of certain employecs reported 
to you belng one of the reasons for halting the distribution 
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136 of the literature and you also 


enpleyees thereafter hampered prod 
A Yes, sir. 
Q@ Did your production show a measurable 1 ; 
tmes? 
A. It sure did, 
Q@ I see: 
Well, now, what specific date can you point to or peri a 
of time can you point to where the production went down? 
fe We can't pinpoint it to a specific day, but I can point 
to the hole month as being bad. 
Q. What month? 
i. he month of Decenber. 


Q Decenber-~ 


A. (Interrupting) Well, specifically, let's say part 


cember and all of January. a 
Q@ Well, it was January 4th-- 
& (Interrupting) Right. 
Q (Continuing) --when your told them to stop distributing, 
‘among other tines? 
8 right. 
Neither one of these months vere certainly anything to 
rave about. as far as production. I¢ did reflect in our total 
figures for the month. — 


Q. Do you have figures showing that? 


- 
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A. - @on'¢t have them with me, but TI do have them. 


Q. pid you observe employees discussing - the General | Couns ell's 


Exhibit 5 or Exhibit 7 at their work, causing production to ¢ 
Gorn? | 

ne No, sir. 

Q What about General Counsel's Exhibit 8, the Christras 

". gistribution? 
A. No, sir. . 


I 
Q Ave there any other reasons on you ‘were de sirous of halk- 


ing GQistribution in the plant that you haven't jndleated so 
far? — 


LA. Bios sir. 
~ t 
Q ‘Dia you. oe sone literature to employees during the mor. 


of January? 


A. Yes; sir. 
Q. Conceming the objections filed by the union ana the un- 
fair labor practices that we are currently involved in? 

Aa. es, sir. : | 

Q Deseribing the company's position with respect to the obs: 
" §ections and-~ | | 

A. (Interrupting) Yes; sir. 

Q (Continuing) --the unfair labor practice charge? 

A. It had been our policy-over the years to keep our en~ 
ployees informed as to the-~ ; 3 


Q _Ginterrupting) I will hand you what has been pasted as 
: 
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General Counsel's Exhibit 10, for identification, which con- 


sists of two pages, and ask you if that is the document you 


(the document above referred to 
was marked General Counsel's 
Exhibit No. 10 for identifica- 
tion.) 
& = Yes, sir. i 
@ (By Mr. Selby) Was this matled, General Counsel's Exhib- 
4t 10, to all employees? 
A. Yes, six, 
Q@ And the purpose of that document; as I indicated earlier, 
if I was correct, was to inform employees of the company's 
“position concerning the objections and the unfair labor prac- 
tice charges? 
4. I believe that was part of it. 
Q® I notice on page 2 Chel docementisaysr and I gvote; "The 
company Gid tolerate the distribution of union Literature, up 
to the point of pnane we felt it was out of hand and it pre- 
sented an untidy condition in the shep.” You didn't mention 
‘that earlier. Is that another reason? 
A. That its another reason. 
Q ‘And it created extra work for the janitorial personnel, 
so that would be another reason that you failed to indicate 
before, right? 


A. O.K. 
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Q. Now, you also indicate in the same paragraph with respect 


to the lay off of Dawn Towns, ca Soe oe "As for the 
incident where we are accused of giving an enptoyectenaaecat 
lay off for distributing union literature, let us clarity that 
the lay off was for insolence arising from the occasion." 
What was the insolence? i 

A. Specifically the raising of her voice to me. 

Q@ But hadn't roe already told her she was going to be laid 


off? 


A. Yes, but she wanted to be fired. 


BR. SELBY: I offer in evidence General Counsel's Exhibijt 


No. 10. 


‘MR. DAVIS: No objection. 
TRIAL EXAMINER: What is the date of it? 
‘MR. SELBY: ‘There is no date. 
@ (By Mr. Selby) Can we have the approximate date, Mr. 
Esslinger, when General Counsel's Exhibit 10 was mailed out? 
A 6 don't recall the date. 
Would March 4, 1968, be close to the date? 
MR; BURDEN: It was on a Monday, March Ath. 
(By Mr. Selby) You don't know? 
YO. 
TRIAL EXAMINER: Well, as between Janvary and March what 
is sour best estimate as to when this letter was sent out? | 


MR; BURDEN: March 4th. 
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THE WETNESS: I believe it was mailed on a Saturday. 


aate was inadvertently left off. : 
TRIAL EXAMINER: What? 
THE WIENESS: ‘The date was inadvertently left: off of the 


letter. 


TRIAL EXALINER: Take your pick; January 6, 13, 20, 27; 


February 3; 10, 17, 24; March 2, 9, 16, 23, and 30th are all 


Saturdays. 
THE WITNESS: I would have to refer to my files for the 
exact date. 
TRIAL EXAMINER: Do you have them with you? 
THE WITNESS: No, sir. 
ur. DAVIS: Let me see if, {rom looking at our files, we 
can't come up with a date. Let me see the letter. I don't 
know what the letter looks like. } 
- TRIAL EXAMINER: Off the record. 
(Discussion off the record.) 
TRIAL EXAMINER: On the record. 
It is stipulated that the letter was mailed to the employees ~ 
‘approximately March 2, 1968. 
The stipulation was agreed to and it is received and the 
exhibit, is there any objection to its receipt? 
MR. DAVIS: No objection. 
_ PRIAL EXAMINER: It whll be received. 


(The document above referred top 


neretofore marked General Coun; 
sel's Exhibit No. 10, was re- 
cedved in evidence. ) ie 
Q@ (By Mr. Selby) Mr. EssLing ger, you testified earl lier, if 
LI recall correctly, that the company ceased distributing its 
ao letters to the employees, unless it was something (nat 
could be read guite rapidly off of the bulletin board, is thet 
correct? 
A. eae ‘sir. 
—@ ‘pia you recently distribute a pooklet with a check to emt 
ployces headed or entitled "Tt ae to be Profit Minded in Your 
Job"? 
A Phat was a payroll stuffing, sir. 
“Did you distribute that to the people? 
Yes. 


And about when cid you distribute that? 


That was along with a check sometime in the morning? 


Q 
A. 
Q 
A. x believe it was two to three weeks AZO, perhaps. 
@ 
A 


Just before lunch period, which gave people an A cooprens 
to read it during lunch or take it home or Sateveoe 

TRIAL EXAMTNER: How many pages were in that pooklet? 

um: SELBY: Sixteen numbered pages. 

RIAL EXAMINER: Printed? 

MR; SELBY: Yes, sir. 

TRIAL EXAMINER: ‘What is the approximate page size, toe 


by five inches? 


MR. SELBY: Tuo by mre Pe 

TRIAL EXAMINER: ALL right, ee 
Q@ (By ir. Selby) Had: you had any @isci plinary problems 
Leave Daym Touns prior te what you ellege was a dis 


problea on January 95 19582 


A. No 3 sir. 


* Q How regular was her lay off? In other words, what other 


people hed you given lay offs to for alleged disciplinary Dobe 
lems? 
A. I vould have to go through the personnel records to find 
the, but they have been done. 
-% How many would you say have received them? 
A. “at is very eee -I vould say, perhaps, in or 
last two to three years we have had maybe about that same 
amount. 
@ Onc a year? 
“A. Roughly. | 
Q. What was the nature of the disciplinary problems Jn thos¢ 
eases, if you can recall? 
A. One 3n particular was leaving before the end of the shift 
,without permission. 
® Had that employee had a prior disciplinary record? 
A. Yes, sir. 

What had that euployee Gone before that time? 


You could name it, she's done it. 


123. Q | Now, what about the Rie employee? This i 
4 : 
can recall. If you can't, you can't remember. 
A. I believe there was one other for excessive absence or 
excessive unexcused absence. | 
@ Do you know how many times-- 
A. (Interrupting) Wo, that's way pack. 
Disciplinary problens, I might ada, at our plent have 
been very =e. 
Q. Has the matter of Dawa Towns lay off been placed in her 
personnel folder? | 
A. Yes, sir. 
@ Do you recall in what words it is described? 
A. ~ Ho, it is on her employee record card and it 4g coded a9 
; 
that I would know what it means. 
Q. Well, of course, you vould probably have independent re- 
collection of it. | : . | 
A. Right . 
Q Yould you be the only individual able to read the code? 


A. Yes; sir. 


| 


Q Do you remember what that code says to you? 


A. It says to me that she had a disciplinary lay off of one 


and one-tenth hours for insubordination. 
Q. What specific discussions did you have with representa-_ 
tives of other companies concerning the increase in the mini-— 


mun wage? 
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A. Cne in particular hes inercased its rates to cenply with 


the minimum by August 15th, and a’ second has complied by Sep~ 
tember 1st, and one other ovt of the four that I named has int 
tended to by the middle of September. Vhether they have or 
not, I do not lmow. 
Q Were they increasing all of the employees wages? 
’ A Yes, sir. 
Q Across the board? 

MR. DAVIS: Answer "Yes" or "No," so that the reporter 
can take it down. 
A. Yes. 


.& (By Me. Selby) And 1f I recall correctly you indicated 


by your prior testimony that the company has a practice of ant 


ticipating the federal nininun wage going vp=-how nany months 
in advance? 

A. The first one was four months; the second one was 
months. 

@ When you say four and six months Go you mean this was 
when the matter was discussed or this was when the employees 
actually received their increase? 

A. This was when it was put into effect. 

Q And I presume you would have records that would bear that 
out, am I rt 
A Yes, sir. 


@ DoT understand correctly that the company has alvays 
" ** * 
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ing if the company grants a pay increase to interfere| with the 


election, it is a valid objection-to having the election set 
aside. 

What is your point of 1956? 

MR, SELPY: I an not going to press the issue. 2 think 
4% is foolish to try and maybe overburden the record with this, 
and IL will withdraw any eunener questions on this point. 

TRIAL EXAMCNER: All right. 
Q@ (By Mr. Selby) Mr. Esslinger, according to the letters 
that the Region has received, it was. announced at the consent 
conference between the parties on December 13, 31957, that thgre 


would be a wage increase which would be effective December 15th 
oO { 


and would be received by enployees in their paychecks on Decdn~ 
| : 


ber 15, 1967. 

MR. DAVIS: I am-"going to object to that question Neorune 

er states what that ictter that is referred to Btates, 

nor Goes it state what the testimony was. This wage inerease 
was not effective December Bake All of the testi | 
Jetter that is referred to states that it was for the pay 
pericd that started in November some time, it is on that chaxt 
there, and enced December 19th. But the first tine that the 
employees would lmow about it, because no peaueconere Wag 
made, was when they received their paycheck on December 15th, 
end that was the first time the employees would have kmown’ 


* * * 


about it. 
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(Continving) --that that-would be 


No. ea é 


You “indicated production went down sometime in SS Deca 
ber, 1957, and early January, 1958; is that correct? 
A. Yes, sir. 
Q. Isn't 2¢ a fact that shortiy prior to that time 60 ov 65 
employees had been laid off for Jack of orders from the Atlan 
Bradley Comeny?” 
A. Yes. 

MR, SELBY: No further questions. 

TRIAL EXAMINER: I have one or tuo 


I have understood your testimony te be that in anticipa, 


N 
‘ 


tion of the reg 


guirements of the minimun wage law, which eta 
effective te Webruary of '68, and to maintain your competitive 
pORteton with others who are competi oe Lor certain classes of 
Labor available here 4n town, that you granted some wage in- 
creases in a period of time, not all of them on December 15, 
that is, not all of them were payable December 15. 
The Berouloscr, ag I recatl, this morning of General 

Counsel's Exhibit i reflects about 50 received wage increases 
December 15th, and a larger number than that about two pay 
periods prior to that, but with the exception of those who 

vere in 2 probationary period, the pay raises were five to 


seven cents, is that correct? 
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TRIAL EXASINER: Even though the > ximum went up 20 cent? 


THE WITNESS: Yes, sir. ie . | 
: : 
PRIAL EXAMINER: And I i ta ke 4% th. ost of the employees, 


. 
in fae > 2 think you are the one who te cified that, are but 
tu0 employees received a wage increase in the span from when~ 


‘ever you stacted until December 15th, 4£ that is the last pey 
| 

period reflected on the exhibit, is that correct? 

~ | 

| 

‘ | 
TRIAL EXAMINER: Any redirect? 

| 


PHE WITNESS: That is correct. 


MR, DAVIS: Yes, sir. 
REDIRECT EXAMIATION | 
Q@ (By Mr. Davis) ‘In keeping with what the Trial Rxaminer 
“was ‘asking you about all employees ox about tuo not gevtans 


pay increases, Mr. Esslinger, what was the situation in the 


shop as reported to you with respect to people getting pay in- 
N | - 


. | 
! 


creases? 
A. Well; we felt the proper way to do this, and yhen I say 
"we" I mean Mr. Daseke and myself, when I laid out the final 
plan and he peered it, we agreed that we would start ith 
 ¢he lowest paid people first. XN ers depending on how you look 
at this situation, old, faithful employees with a rong tem of 
service may frown on this, and that is exactly wnat) he yppencd 
gn some instances and, of course, that meee cety is ser ayeS 
to their foreman when they receive their check and find no ‘pay 


4nerease and the gal working next to her that has been there 
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two years less is making almost as mueh-by that time, and so 


my feeling back to these foreman wae tell their people, 
"Just sit tight," this whole thing does have some sort of a 
pattern to it and that they would all receive at least 
reise before it was over with. 

BR. DAVIS: That is all I have. 

TRIAL EXAMINER: Anything further? 


MR. SELBY: No, sir. 
TRIAL EXAMINER: You may ae Gorm. 
(Witness excused.) 
GRIAL EXAMINER: Letts take a five-minute break. | 
(A short recess was taken.) 
“ERIAL EXAMINER: We will go on the record, 
UR. DAVIS: I ask Hr. Daseke to take the stand. 
Whereupon, 
WILLIAM DASEAE - 
was called as a witness by and on behalf of the Respondent ard, 
having been first duiy sworn, was examined and testified as 
LolLows: 
DIRECT EXAMINATION 
(By Mx. Davis) State your full name, please. 
William R. Daseke. 


What is your address, sir? 


2054 Point Comfort, Oshkosh, Wisconsin. 


By whom are you employed, hir. Daseke? 
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SNC REESE SEES Come eece, 
Sara Ry 

And your position BESS chat ‘company? . 

Executive vice sence and chief engineer. 


Ang for hon long have you held those positions, ise proxi—- 


, 


nately? 


i 
A. Chief engineer, 22 years; executive - vice presid dent bs 12 
years. . 
Q. There has been some testanony. here of @ conversa bs be- 
tueen “ire Ess slinger and Hiv. John Vette, the pres sident of your 
company, during Sept sember of 1967. Were you present at that 


conversation? 


| 
Ae That was hit and miss. I was called from his office on 
on? 


We . 
two occasions. 


Were you present at the ond of that conversatior 


f was. 


@ And will you state what was said at the end of the conve}'- 
| 

sation beween you and ir, Ess Slinger and Mr. Vettes, with re- 
| 

spect to the subject matter of the conversation? i 


A. It was ny opinion, from the standpoint of the economies 


of the corporation, that the raising of the mininun wage to the 
| 

new one sixty should be spread out over a period of Guo or 

three months, which would nore taken it into '68. ur. Vette 

made the statenent, we we left his office, "No, I mane 1b gong 


DCC | 
by the ist of January." 


Q Were you present in the National La Bas Relations 
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Miiwaukee, Wisconsin, cn December 15, 1967? 


was. Z , 
And who else wes at that meeting? . 
A‘. Nr, Eitsinger, Mr. Burden, Mes. Boyer, Mra. Glaeser, and 
Mr. George Strick. 3 
Q Who is George Strick? 
A. He is 2rom ‘the National Labor Relations Board. The weet} 


ing was held in their offices. 


Mr, Davis 
Thank you. 
What was said at that meeting with respect to wage in- 


. 


creases that were in the process of going into effect at SKC? 
fA. Near the conclusion of the meeting, and as has been pre- 
viously stated, we did not agree upon the bargaining unit, bul; 
near the conclusion of the meeting I stated there was a sub- 
stantial number of increases going 
the same; as was in the letter here, 2¢ was a tyo-fold purpose; 
first, to meet the new minimum standard wages and, second, tc 
remain in a onmeCteere Labor market. 

At that point I was asked either by Mr. Kitsinger or Mr, 
Burden, I don't remember which, “Has this reise been announce}? " 
I stated that evidently it had not been, the first evidence 


the people would have of it would be in their paycheck, which 


the only response I got was from Mrs. Beyer and s 


- 


Bato do you suppose I will get a ral 


Q 


to you? 


A. 


Q. 
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Did Nr. Kitsinger or Hr. Bux eden male: any, ee coment 


Not to my recoliecticn. 


“MR, DAVIS: ‘That is all the questions I have. 


TRIAL EXAM NER: Cro ‘oss~exomination. 


CROSS~EXALLINATION 


(By Mr. Selby) Mr. Daseke, duving the course of this cor- 


sent conference in the Thirtiety Region n's offices on December 


13th--is that the correct date? 


A. 


.& 


Correct? ; 
a 


What, if anything, did either Mir, Burden or lir. Kitsingen 


: x ~ | 4. 
say alout merit increases? Did-cne of them ask you aS eree ox 


not there were merit inereases involved? | 
| 


A. 


I believe the cuestion yas askea were these nerit OF. gene otal 


inereases and I indicated they hada been both. 


They had been both? 
Yes. * 
Are you telling us now that-- 


(interrupting) I am not saying ‘that anything you hav 


cepted here in evidence is anything but a general in nore ase. 


Q 
A. 


@ 


In other vords-~ | 


(Iaterrupting) ‘The merit increases were carlicn. 


What do you mean by "earlier," when were they gi. sven? 


In September Wwe had a complete review of the avi 


Q In September? 

TRIAL EXAINER: Speak out, please, IESTORG of nodding 
your head, 

THE WETNESS: I am sorry, siz. 
Qe (By He. Selby) Do you remember responding that you hadntt 
&iven a merit inovease sinc e Cctober, do you remember saying 
that? 
A. Correct. 

What aid you tell the union representatives about the ine 

in October and Noverber, forgett bing about the one De- 

cember L5th? 3 | 


I don't recall that I did. 


X 


You Cidn't tell them anything? 


No. 

What did you say, the ones they were going to receive on 
December 15th wouldn't be announced? 
A. None were. I Gid not mention the others. 
Q ghey had no knowledge of any allegedly prior increases 
given, did they? 
A. Well, we had no bargaining arrangement. 
® You had no ‘bargaining arrangement, so they yweren't en- 
titled to the information? 
Ae Correct. 
Q@ What, 4f anything, Cid you discuss with Mr. Esslinger con- 


cerning the stopping of the distribution of the literature in 
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the plant? he 


MR. DAVIS: Lam going to obiedt. The witness 
testified with aay regard to that subject on direct examina 
tion. This question goes beyond the scope of direct examina- 
tion. 

TREAT, EXAMINER: “I will sustain the objec otion. 

MR. SELBY: No further questions. 


TRIAL EXAMINER: Do you have anything further? 


. REDIRECT EXANIN APLON 


. 


| 
HR, DAVIS: Just one. | 
| 


Q. (By Wie, Davis) Mr. Daseke, I am handing you General Coub- 
sel'ts Exhibits 4-A through 4-D and I ask you to Look at the 
‘come 68 Marie Beyer there. What does Ans SORO reflect with 
respect to Marie Beyer having received wage increes ses prior to 


this meeting en December 15, 19677 : 


A. Well, it indicates she had a pay 4nerease during the 
period of 10/29.through 11/11 that would be paid 11/16-~exoust 
me-~11/17. 7 - | 
Q This employee, the other one that you me “montdoned, is she 
on this list, Glaeser, or whatever her name was? 
A. Frankly, J don't know how to spell it. 

I would assume this is it, teJma-e-s-e-r. " 
Q The first name on General Counsel's Exhibit heb, right, 
the eeoenG page? | 


A. he second page. 
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Q. 


uinereases that she received? -4 

A. it indicates she received one on the same date a 
Beyer. 

* ‘oer, DAVIS: No further questions. 

: TREAT: RXAMINER: IL have one, just so it is clear in the 
’ record, 

You refer to merit increases. Is this py reason of pro- 
ficiency, oe is 4t related to a person who comes in as a be- 
ginner and after they have completed a training pericd, what 
is the is of a so-called merit tees 

THE WITNESS: Well, we have a very cefinite system that 
is in Getail; it rates an individual and their ratings are * 
made by their foreman in ten different phases of their work, 
aptitude, attendance, so forth and so on. 

TRIAL EXATINER: What youtre saying is you have rate 
ranges and people can progress through the rate ranges on the 
basis of merit? 


THE WITNESS: Correct. 


TRIAL EXAMINER: As distinguished from general over-all 


increases or increases in the rate ranges themselves or longelvi- 


ty increases? 
THE WITNESS: That is correct. 
REGROSS-EXANINATION 


Q (By Mr. Selby) Isn't it a fact, Mr. Daseke, that Marie 
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Beyers' increase was a merit increase, which you just referreB 
: . 1 


A. Not on this date. 


Q. You don't know whether or not it was? 


was not a merit increase. 


| 
A. _ I believe we have carefully stated anything on this sheet 


MR. SELBY: No further questions. 
TRIAL EXAMINER: You may step down. | ' 
| (Witness exeused.) 
TRIAL EXAMINER: Do you have any other witnesses? 

MR. DAVIS: No, Respondent rests. | 


DRIAL EXAMINER: Any rebuttal? ep 

WR. SELBY: No, Your Honor. 

XI do have a citation that you earlier requested, 

TRIAL EXAMINER: | Yes, let me have that. Let ne Lind the 

right place to write 4t down. ji : 
ALL right. | 
MR, SELBY: This is the prior case that we discussed. 
TRIAL EXAMINER: Involving the same company? | 
MR.- SELBY: 147-HLRB No. 92, affirmed--unfortunately, I 

don't have the page and volume, but it is Black, red. Second ak 


Black, CADG, May 13,,1965, certiorari denicd. 


TRIAL EXAMINER: I will locate it. 


* OK Ok 
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getting one in the time, and I would like to see the citations, 


- and when f say "“eitetions, " J mean et ither Board cite ations or 


Supreme Court. I follow the circuit court only to the extent 


that the Board follows the Circuit Court, since I am the altcy 


aeco of the Board, it isn't for me to substitute my independen} 
judgement for the judgement of the Board as I view it. 

I think that is about as much as I can say to heip any- 
body. Feel free to comment on the evidence any way you wish, 
so far as any credibility questions are concerned, 

ZI am also open to Commiceion by either side. I have one 
function in this and that’ is to-try to arrive at a correct de+ 
coneiaae ston of whether the evidence, the eredible Cia Ce r¢- 
flects the law has been violated or not violated ao. of course, 
the whole case will turn on what my findings are on that scor¢. 

So far as the Beicoetonslione concerned, assuming that I 
don't find the wage increase to have affected the outcome of 
the e EEE you are left with the question of whether the 
enforcenent of the so-called ™o-solicitation rule” was such 
as to warrant setting aside an election. I am not at all cer; 

tain whether Board cases go in that area. I know that there , 
are many cases in which the Board has set aside elections ana 
there have been others where the Board has said in view of the 
type of violation, "We will not order a setting aside of the 
election," so I suggest you give me authority for what youre 


seeking. eh 
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[Caption Omitted in Printing] hes 


REPORT ON OBJECTIONS TO CONDUCT AFFECTING 
RESULTS OF ELECLION, ORDER DIRECTING HEARING, 
AND ORDER CONSOLIDATING CASES 
Pursuant to a petition duly filed by the Petitioner on December 4, 
1967 and a Stipulation for Certification Upon Consent Election executed by 
_ the parties and approved by the undersigned Regional Director on Decen- 
ber 19, 1967, an election by secret ballot was conducted under the 
direction and supervision of the Regional Director on January 10, 1968 
among certain employees of the Employer. 1/ The results of the election 
are set forth in the tan of ballots served on the parties on the date 
of the election. 2/ | 
nen On January 15, 1968 the Petitioner ‘filed timely cbjettone to 


conduct affecting the results of the election, a copy of which was duly . 


womvess on the Employer. 
ACtene Te euene to Section 102, 69 of the Board's Rules and 
Rantentonse series 8, as amended, the eataetgnad has investigated the 


issues raised by the objections and hereby reports as follows: 
2 x 


TRE OBJECTICNS ~ 


; 
The Petitioner filed the following objections: 


1. On, or about December 15, 1967, the Company granted 
a general wage increase to approximately fifty (50) | 
- employees which influenced employees votes. | 
i/ The unit agreed. to pursuant to the terms of the Stipulation for 

Certification Upon Consent Election consists of all production and 
maintenance employees, excluding office clerical employees, technical 
employees, professional employees, guards and supervisors, as | defined 
in the Act. 
Approximate number of eligible voters iON EEE ee 150 
Void ballots ARAN ADS OAON A OARO DAA Dona oo obo Rosana saad ads onoandcas 1 
Votes cast for Petitioner ......scccecscccccccccccecceceveeseese 
Votes cast against participating labor organization ....essesees 
Valid votes counted .cccccccccccccccrccverscecsscsscvssecscesaces 
Challenged ballots RA AGH AASB SD AAR AO nos On Aa ob sos sas aaaeaAasasos 


Valid votes counted plus challenged ballots iteresesereeeseees 136 
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2. On, or about January 4, 1968, the Company dis- 
couraged Union activity by threats of discharge or 
disciplinary action to employees who were passing 
out Union literature on Company premises during non- 
working time, in non-working areas. 


3. On January 9, 1968, "the day before the election", 
the Company further instilled fear, which further 
influenced the voting by giving an employee an illegal 
disciplinary lay-off for distributing Union literature 
on Company property in non-working areas during non- 
working time. 


By these and other Acts, the employer-has interfered 
with, restrained and coerced its employees in the 
exercise of their Section 7 rights. 


Further, we would also like to point out that the Unions 
Representatives were rushed and did not have time to 
check the Excelsior list on the voting area. We were 
advised by the National Labor Relations Board to be 
present at the polling place at 3:00 p.m., however, we 
were denied admittance to the polling area until 3:22 
pem. This gave us only eight (8) minutes to check 

the list of 143 names. 


On March 4, 1968 the Union withdrew the last paragraph of its 
objections relating to. the late start of the preelection conference. 


THE INVESTIGATION 


Objection No. 1 


The investigation reveals that between the dates of the filing 


of the petition and the election, the Employer granted wage increases to 
certain employees in the bargaining unit. The wage increases were made 
effective for the pay period commencing December 3, 1967 and ending 
December 9, 1967. The Employer poatents that the grant of the wage 
increases was decided upon in September 1967 in accordance with its past 
practice of granting wage increases several months prior to the effective 
date cf an increase in the Federal minimum wage, which in this instance, 
was effective February 1, 1968. The Petitioner, on the contrery, contends 


that wage increases were not granted to every employee in the unit, and 
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further contends that the wage increases were predicated solely on | the 


pendency of the election. 
Objections Nos. 2 and 3 
| 
‘Inasmuch as Petitioner's objections Nos. 2 and 3 both relate to 
the Employer's alleged interference with employee rights to aistetbute 


handbills and otherwise eosrcie in the plant, the two objections we herein 


‘considered as one. 


Evidence disclosed by the investigation reveals several incidents 


which occurred on or about January 4, 1968, wherein supervisory personnel 


of the Employer warned employees to cease distributing union handbills 
anywhere on the Employer's premises during nonworking time. The investi~ ; 
gation also reveals that in sone instances employees were chreatened by 
“gupervisors with disciplinary action if they engaged in repetitions of 
this activity. The investigation further reveals that on or abot 
- January 9; 1968 the Employer suspended an employee for a oe of one 
working day because the employee distributed union handbills in the plant. 
The Petitioner, contrary to the Employer, contends that the enployee also 
distributed the handbills in a nonwork area during nonwork time and thus 
was engaged in protected activity. The Employer additionally contents 

that the warnings and the disciplinary action meted out by its sipervisors 
were in accord with a valid no solicitation rule; and, in substance, the 
Employer denies that it has engaged in any acts or conduct vhich would 
warrant setting aside the election. ! 

On january 15, 1968 the Petitioner filed an unfair labor 

practice against the Employer docketed in the Regional Office as case No. 
30-CA-738, alleging in part, acts and conduct which are essentially similar 


to the allegation contained in its objections Nos. 1 through 3. ‘cn 
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March 11, 1968, following investigation, the undersigned issued a Complaint 


and Notice of Hearing in Case No. 30-CA~738, alleging that the Employer 
engaged in violations of Section 8(a)(1) and (3) of the Act, and 
scheduling the matter to be heard before a Trial Examiner of the 


National Labor Relations Board on May 16, 1968. 
. FINDINGS, CONCLUSIONS AND ORDER 


The investigation of this matter reveals that the Petitioner's 
objections are attended by substantial factual issues and that the 
evidence concerning the allegations are also attended by substantial issues 
of credibility. jt appears, moreover, that the Petitioner's allegations 
contained in its objections Nos. 1 through 3 are substantially similar to 
the allegations in Case No. 30-CA-738, upon which a Complaint has issued, 


and which is now scheduled for hearing. Accordingly, the undersigned finds 


that the issues raised by Petitioner's objections can best be resolved by 


recourse to a hearing. 

In_view of the substantial similarity of the evidence relating 
to the two cases and in view of the factual and credibility issues, and in 
order to avoid undue costs and delay and in good cause appearing therefore, 
it is hereby, 

ORDERED pursuant to Section 102.69(h) of the Board's Rules and 
Regulations, Series 8, as amended, that a hearing be conducted on 
“petitioner's objections Nos. 1 through 3 for the purpose of eliciting 
evidence pursuant to which the Board may discharge its duties under 
Section 9({c) of the Act, and it is hereby, 

FURTHER ORDERED that the within matter be, and it hereby is, 

: consolidated with the unfair labor practice Complaint in Case No. 30-CA-738, 
for the purpose of hearing before a Trial Examiner in the hearing now 


or 


scheduled for May 16, 1968. 
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Form NLRB-4669, Statement of Standard Procedures in Formal Hear- 


ings Held Before the National Labor Relations Board Pursuant to Petitions 
Filed Under Section 9 of the National Labor Relations Act, as amended, is 


attached. 


Dated at Milwaukee, Wisconsin this llth day of March 1968. 
: YY, 
7) ; i. 
George @, Regional Director 
National’ Labor Relations Bard 
: Thirtieth Region 
Attachment Suite 230, Commerce Building 
. . 744 North Fourth Street 
Milwaukee, Wisconsin 53203 


[G.C. Ex. 3] 


PHONE: 231-7370 


IP MANSAACTURING €O., ELIG. 
Me ( ality cific 


Post Offico Box 670 2 OSKKOSH WISCONSIN 54902 
January 3, 1957 
No Solicitation Rules 


It is the rule of the Company that unauthorized solicitation of 
employees or customers upon the prewises or in the area of the 
plant by or on behalf of any club, society, labor union, religious 
organization, political party or similar association is strictly 
prohibited. The prohibition applies both to employees on working 
time and to outsiders, and it covers soliciting in any form, whether 
for menbership, for subscription, or for payment of money. 


. 
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TRADES AND LABOR SALL IN OSaKOSa, WISCONSIN. } 
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Many years ago, three Wise Men saw a 
bright shining star in the East. They set 
out to find.what this mysterious bright star 
meant. They were searching for something that had 
been missing from their lives. But, most of all, they were 
searching for something to better not only their lives, but 
the lives of all men. 
Ever since that great historic and spiritual event 
that happened near Bethlehem that night, men and women 
everywhere have been searching for the same thing. | 
~ 
It is a great honor and privilege to live in a country 
where we can freely worship the ideals of the baby| that was 
found in a manger that night in Bethlehem by the three Wisc 
Men, but it is also a privilege to live ina land where we 
are not handicapped from searching to find a brighter fu- 
ture for ourselves. 


* 


So therefore, let us be joyful and thankful here at 
Christmas time, while we celebrate the birth of Jesus, but 
let us never stop searching for ways to make the future 
brighter for our families and loved ones. 

We wish all S.N.C. employees and their families a 
Very Merry Christmas and a Happy New Year. 5 
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MAINE MRA VETS, COo7 ING. 
Post Gifice Box 470 © ° oeniens WISCONSIN 54901 


To All SNCer's and their Families: 
| 
This letter is to inform you of the present status ez your 
: Company and Local #806 1.U.E. regarding the N.L.R.B. electidn held 


January 10, which the Union lost. As usual, when a union loses an election. 


they file objections to same and ask that it be set aside. In this icase the 


Union is claiming that your Company interfered with the employees rights 


- i, 
Py 


to free choice for the following reasons: 
j 


. The pay increases granted between October 16, and November 27, 


1967, they say ‘influenced employees to vote for the Company. 


“Retualty these were granted in order to keep the various job 


Th noite =o 


classifications in line with our new minimum of $1.60 per hour by Decem- 


ber 1, per Mr. Vette's decision in September 1967. At the time these 


increases were granted, the Company had no knowledge of a forthcoming 


election, Then at a meeting in the N.L.R.B. Milwaukee office on 
: | 
December 13, between Union and Company representatives to decide on an 


election date, the Union was told of this 'In Progress" wage increase for 
: : 
the specific purpose of allowing them to postpone the election or call it off, 


or to waive the effect it might have upon a pending election. The Union 


chose to proceed with the election in spite of the wage increase, jbut now 


consider it a valid reason to set aside the election. 


184 
Other objections by the Uaion are that on or about January 4, and 9th 
the Company discouraged Union activity and even instilled "fear" on the day 
before the election by asking employees involved to stop passing out Union 


literature on Company premises. 


The Company did oiereee this distribution of Union literature, 
up to the point of where we felt it was out of hand. It presented an untidy 
condition in the shop and created extra work for the janitoriai personnel. As 
for the incident where we are accused of giving an employee an illegal lay-off 
for distributing Union literature, let us clarify that oS SS lay -off 


was in fact for insolence arising from the occasion. 
ra eee a Ne 


5 The objection to the election and charges for which it should : 
be set aside are in our opinion absurd, and constitute "nit-picking". The 
Union people tell you all they want is for you to have a free choice as to 
whether you want them to represent you or not. Apparently this is only a 

one sided rule which only ‘applies when the vote turns cut in favor of the Union. 
If your choice on January 10, had been that Local #806 should represent your 


affairs, we would have abided by your choice, 


At the present time, the N. L.R.B. finds that the Union ob- 


jections to the election "have some merit" and propose to set the election 


: =aide and have another. After careful consideration the Company must take 
the position that our employees have had the Opportunity of free choice, and 
therefore we will appeal the N.L.R.B. decision. 

In the meantime we must continue to bend our efforts to keep 


SNC a good place to work, and by your choice, "we will do it together," 


Sincerely, 


= fh ckga 


D. I. Esslinger 
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PETITIONER'S BRIEF TO REVIEW AND ENFORCE AN 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


IN APPEAL NO. 22,671 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


In Case No. 22,671 


1. Whether the Board properly set aside the Trial 
Examiner's finding that SNC Manufacturing Co., gave wage in- 
creases to certain employees during the period November 26, 
to December 9, 1967, for the purpose of buying off their vote 
in the forthcoming election and thereby violated section 8(a) C1) 


of the NLRA. 


2. Whether the Board improperly refused to include in 
its order provisions requiring the Company: (a) to make 
available to the Union a list of names and addresses of employ- 
ees in the appropriate unit; (b) to afford the Union the use of 
the Company's bulletin board; and (c) to mail each employee a 
copy of such Notice as the Board may prescribe for the purpose 
of informing the employees of the Board's findings and order 


| 
that the Company will henceforth cease its unfair labor practices. 


In Case No. 22,804 


1. Whether the Board properly found the maintenance of 


the Company's no-solicitation rule to be valid. 


2. Whether substantial evidence on the record as a whole 
| 


Sieqeue 


supports the Board's finding that the Company violated Section 
8Ca)(1) of the Act by promulgating and enforcing a broad 
no-distribution rule and by threatening disciplinary action for 


distributing literature in the plant. 


3. Whether substantial evidence on the record as a 
whole supports the Board's finding that the Company violated 
Sections 8(a)(3) and (1) of the Act by suspending employee 


Towns. 


4. Whether the Board properly set aside the election. 
L/ 


These cases have never previously been before this Court. 


L/ 
-on June 26, 1964 the NLRB issued a decision and order in SNC 


Manufacturing Co., Inc., 147 NLRB 809, wherein it found that 
the Company—the respondent in this consolidated appeal— 


violated Sections 8(a)(1), 8(€a)(2) and 8(a)(5) of the Act be- 
cause of the following conduct: urging and encouraging 
employees to form and deal with S.N.C. through a shop committee 
rather than through the IUE; promising, granting and announcing 
wage increases and other benefits for the purpose of dissuading 
employees from pursuing their quest for union [IUE] representa- 
tion; granting wage increases and promising further benefits 
after consultation with the shop committee, established ard 
dominated by it, for the purpose of interfering with the free 
exercise by the employees of their Section 7 rights; interro- 
gating employees concerning their membership in or concerted 
activities on behalf of the IUE; and engaging in unlawful 
surveillance and threats of economic reprisal if its employees 
selected the IUE as their representative. In view of the fore- 
going violations which the Board characterized as "extensive 
and flagrant (147 NLRB at 810)", the Board found that the 
Company failed to recognize and bargain with the IVE in viola- 
tion of Section 8(a)(5) of the Act. On May 13, 1965 this Court 
in International Union of Electrical Radio and Machine Workers 
v. NLRB, U.S. App. D.C. ’ F. > irmed an 
enforced the Board's decision and order based upon the fore- 
going violations. Certiorari from this Court's decision was 
denied on November 8, 1965 at 382 U.S. 902. 


STATEMENT OF THE CASE 


This consolidated proceeding is before the Court on 
petitions, pursuant to Section 1O(£) of the National Labor 
Relations Act, 29 U.S.C. §160(£), for review of a decision 
and order mae of the National Labor Relations Board 
(hereinafter, "the Board") issued on January 21, 1969, offi- 
cially reported at 174 NLRB No. 31, and on cross-application 
for enforcement of that order by the Board. The Union, Local 
806 of the International Union of Electrical, Radio and Ma- 
chine Workers, AFL-CIO and petitioner in No. 22,671, filed 
its petition in this Court on January 22, 1969. S.N.C. Manu- 
facturing Company, Inc. (hereinafter, "the Company") Has been 


| 
permitted to intervene in No. 22,671. 


The order to which both petitions are addressed was 
issued in proceedings before the Board under the provisions 
of Sections 10(b) and 10(c) of the National Labor Relations 
Act (hereinafter, the "Act''), pursuant to a complaint there- 
tofore issued by the Board's Regional Director for the Thirtieth 


Region wherein the Company was charged with certain unfair labor 
| 


2/ 
—"pgo" and "TXD" references are to the Board's Decisions and 
Orders and the Trial Examiner's Decisions, respectively, as 
they appear in the Supplemental Appendix of the parties. 

uTr'!, "G.C. Exh.'! and "Co. Exh."'", references are to the tran- 
scripts of testimony, the General Counsel's exhibits and the 
Company exhibits, respectively, as they appear in the Appendix 
of the Parties. 


practices in violation of Sections 8(a)(1) and 8(a)(3) of the 


Act. 


This Court ‘has jurisdiction under Section 10(e) and 


(£) of the Act. 


STATEMENT OF THE FACTS 


A. Statement 


This brief addresses itself to the issue in No. 22,671, 
namely to the failure of the Board to find that wage increases 
granted on December 15, 1967 for the payroll period, November 
26 to December 9, 1967; were for the purpose of buying off em- 
ployees' votes in the forthcoming election (Case 30-RC-771) and 
thereby violated Section. 8(a)(1) of the Act and to the inade- 
quacy of the relief ordered by the Board to redress the viola- 


tions which it found the Company committed. 


In No. 22,804, the Company has raised a number of issues 
with respect to the merits of the Board's decision (174 NLRB 
No. 31) and to the setting aside of the election conducted in 
Case No. 30-RC-771. We see no need to brief those issues at 
this stage since the Company's brief has not yet been filed and 
the Board will presumably adequately defend its own decision 
and order. Should we desire to supplement the arguments pre- 


sented by the Board, we shall do so in our reply brief. 


In our brief, we will set forth the Board's findings 


and discuss the underlying evidence upon which said findings 


are based only to the extent they bear upon the sufficiency 
| 


of the remedy and the Board's reversal of the Trial Examiner's 


recommendation that certain wage increases violated Section 


8(a)(1) of the Act. We will show that these wage increases 
were for the purpose of buying off votes in the forthcoming 
election and no different than wage increases which the Board 
(in S.N.C. Manufacturing Co., Inc., 147 NLRB 809, 814 (1964)) 
found had interfered with the proper conduct of the first 
election involving the same employees. In addition we will 
show that the Board's remedy was inadequate and that the addi- 


| 
tional and specific relief that the IUE requested is essential. 
| 
| 
| 


B. The Board's Finding Of Fact 


The Board found that during the course of an election 
campaign that commenced on or about December 4, 1965 with the 


IUE's filing of its representation petition, that the Company 


promulgated and maintained an unlawful ‘No Solicitation Rule" 


which prohibited union solicitation of its employees anywhere 
in the plant (TXD pp. 6, 14); that on January 4, 1968 (six 
days before the election) the Company promulgated a rule pro- 
hibiting employee distribution of union Literature in the plant 


at any time (TXD p. 14); that the Company interfered with and 


prohibited the distribution of union literature outside the 
plant and during non-working time (TXD pp. 6-8; 14); that 

the Company threatened its employees with disciplinary action 
if they attempted to distribute union Literature during non- 
working time (TXD pp. 6, 8; 14); and that the Company 
disciplined employee Dawn Towns for having passed out a Union 
pulletin urging the employees to vote "yes" on January 9, 
1968, the day before the election (TXD pp. 8-9; 15). The 
Board sustained the Trial Examiner's findings that the fore- 
going violated sections 8(a)(1) and 8(a)(3) of the Act and 
interfered with the exercise of a free and untrammelled choice 


in the election. 


C. Background Of The Instant 
Unfair Labor Practice Case 
More than one year after the decision of this Court, 
which directed the Company "upon request [to] bargain collec- 
tively [with IVE] as the exclusive representative of [the ] 


employees"? (International Union of Electrical, Radio and 


Machine Workers v. N.L.R.B., supra at Footnote 1, supra), the 


Company and Union entered a one year collective bargaining 


agreement which by its terms expired on July 1, 1967. 


3/ 


At the time this Court entered its decree it en 
that it was ordering the Company to deal with the IUE as 
the exclusive representative when IUE's majority status had 
been dissipated by the Company's “extensive and flagrant 


violations of Section 8(a)(1) ..." (S.N.C. Manufacturing Co., 


Inc., supra at 810) and when the IUE had not’ been certified 


or supported by a majority of the employees. 


Upon the expiration of the collective bargaining 
agreement on July 1, 1967 the Company once again challenged 
the union's majority status (TXD p. 3; Tr. 93). Neither this 
Court's earlier decree nor the subsequently entered into one 
year collective bargaining agreement had the effect of re- 
establishing IUE's majority status. First contracts (cf. 


Ross, Analysis of Administrative Process under Taft-Hartley, 


3/ | 
In its decree (362 F.2d at 362) this Court found that the 


facts presented in International Union of Electrical!, Radio 
and Machine Workers v. N.L.R.B., Supra, were "very similar 
to those which were before [it] in o Silk Mills, Inc. v. 
National Labor Relations Board, 87 a App. D.c. 300, 187 
. cert. denied 341 U.S. 914 and sustained the 
Board's rule in Bernel Foam Products Co., 146 N.L.R.B. 1277 
(1964) which requires an employer to recognize and b rgain 
with a union that lost an election because of conduct, in 


violation of Section 8(a)(1), of the Act and which undermined 
the union's majority status. 


BNA Labor Relations Yearbook, 1966, pp. 229-302, 63 Lab. Rel. 
Rep. 132, which was recognized with approval by this Court in 
United Steelworkers of America, AFL-CIO v. N.L.R.B., 124 U.S. 
App-D.C. 143, 389 F.2d 295, 301) that are obtained following 
a Bernel Foam type decree are negotiated under circumstances 
where the union cannot call an economic strike that would be 
supported by a majority of the employees. As a result, such 
contracts are negotiated under adverse economic circumstances 


and are entered into as a step in the rebuilding of the union's 


ranks. Majority’ support, which fact is the essential to the 


establishment of 'a stable collective bargaining relationship, 
is a slow process and is not accomplished by the effectuation 
of such a contract. The instant unfair labor practice case 

not only points to the failure of that rebuilding process but 
to the inadequacy of the Board's remedy in the earlier unfair 


labor practice case, as enforced by this Court. 


The Wage Increases On December 
15 Were Calculated To Influence 
The Employees' Choice In The 


Election Conducted On January 15 
The Board, contrary to the Trial Examiner, found that 
some fifty wage ‘increases for the pay period November 26 
through December 9, 1967, which were paid and thereby communi- 
cated to approximately one-third of the employees in the unit 
on December 15, 1967, were merely the implementation of a deci- 


sion made in September of 1967 to achieve a new $1.60 minimum 


wage rate required by Federal law before February 1, 1968 


and in so doing, to maintain existing wage differenti 


Pp. 5). 


The Company's pre-election decision to grant wage in- 
creases was fully implemented and completed between october 
15 and November 25, 1967 (Tr. 98; 10-11; G.C. Exh. bA-4D; TXD 
Pp. Saye As of each two week pay period after October 15, 
Sd en in the 156 man unit received a wage increase 
so that all 60 of the employees being paid less than $1.60 an 


| 
hour had their wages increased above said amount by November 


25, 1967 (Tr. 10-11; 98). | 
| 


The Union filed its petition for an election on 


December 4, 1967 (TXD p. 3). On December 15, 1967 some 50 


employees, most of whom had already received one or more 
raises increasing their wages above the Federal minimum; 


or if said employees were already above the minimum, propor- 
| 


tionate increases above their previous rates of pay (TXD Pp. 
5), were paid additional increases of between five and seven 


cents an hour (Tr. 9; G.C. Exh. 4A-4D). These last mentioned 


4/ 
“only two employees, Stadler and Shilling at a wage level of 
$2.21 and $2.27, respectively, received no increases (G.C. 
Exh. 4A-4D). This fact, as well as the differences and fre- 
quency of the increases paid employees who were above the 
$1.60 level (G.C. Exh. 4A-4D), negates the claim that the 
increases were also to maintain wage differentials. | 
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increases were made without notice to the Union (Tr. 113) and 
when approximately one-third of the bargaining unit were being 
Laid off because of lack of work (Tr. 130). 

5/ 


In view of the already accomplished September decision | 
to increase the wage of the employees (Tr. 98), the timing of 
the December 15 increase can only have been found to have 
occurred as a consequence of the representation petition that 


was filed by the Union. 


In the instant case the wage increases were granted 


seven days after the Union filed its representation petition. 


In the earlier case (S.N.C. Manufacturing Co., Inc. at Foot- 


note No. 1, supra at 819) increases of the same kind, but to 
a lesser extent (45 out of 76 employees received wage 
adjustments of between 5 to 15 cents an hour) were granted 
within 4 days after the Union's demand for recognition and 
within 2 days of the time its representation petition was 
filed. Just as in the instant case, the Company in the 
earlier case attempted to justify these increases on the 


basis of a pre-election period decision to maintain a 


“only 7 of the 50 employees paid increases on December 15 were 
at wage level below $1.60 and this is explained by the fact 
that they were new hires (TXD p. 4, £.n. 10). 


— Oe 


| 
relationship with its competitors (Id. at 819) and in antici- 
pation of imreases in the minimum wage made necessary by 
amendments to the Fair Labor Standards Act (Id. at si). The 
dramatic similarity of the timing and claimed circumstances 
for the granting of wage increases in both cases by an employ- 
er who has clearly demonstrated his hostility to the idea of 
union representation of its employees, has produced two 
different results. It is submitted that the wage increases— 
like those in the previous case—can only have been found to 
have been "granted and intended to dissuade employees from 


pursuing their quest for union representation" (Id. at 819). 
| 


E. The Remedy Devised By The Board 


The Board ordered the Company to cease and desist from 
the unfair labor practices found, or in any other manner inter- 
fering with, restraining or coercing its employees in the 
exercise of their Section 7 rights. Affirmatively, the Board 
ordered the Company to make Dawn Towns whole for any loss of 
pay she suffered by reason of the Company's discrimination 
against her on January 9, 1968 and to post the usual meee and 
desist"! notices with respect to the Section 8(a) (1) and (3) 


violations. 


Without comment or explication the Board rejected the 
| 


additional remedies requested by the IUE in its except ions 


from the Trial Examiner's decision, to wit: 

a. requiring the Company to make available 
to the IVE the use of the Company's bulletin 
board; 

b. requiring the Company to make available 
to the IVE a list of names and addresses of its 
employees within the appropriate bargaining unit 
and to keep said list up-to-date by advising the 
IUE of the names and addresses of each new em- 
ployee hired or otherwise assigned to a job within 
the unit; and 

ce. requiring the Company to mail a copy of 
such notice as the Board shall prescribe to each 


employee. 


Having found that the Company's unlawful conduct inter- 


fered with the election held on January 10, 1968 in Case No. 


30-RC-771, the Board set aside the election and directed the 
holding of a new election at such time as its Regional Director 
deems that circumstances permit the employees to freely exer- 
cise their choice of a bargaining representative (D&O pp. 1-7; 


TXD p. 17). 


ARGUMENT 


THE BOARD ERRED IN REFUSING 
TO GRANT THE ADDITIONAL RELIEF 


REQUESTED BY THE UNION 


| 

This continuing struggle of the S.N.C. employees for 
union representation is before this Court for the second 
time. In the first case the Board's bargaining order was 
enforced and the contract that it produced only served asa 
vehicle for the Company to challenge the Union's majority 
status. The second case is an outgrowth of that challenge 
and differs from the first only because of the Epeence of an 
8(a)(5) violation. There is no difference in the Company's 
anti-union animus or in the kind of unlawful conduct that it 
has repeatedly engaged in so as to prevent and frustrate its 
employees in their quest for union representation, ene, 
announcing wage increases during the course of the election 
campaign; interfering with the rights of its employees by 


promulgating ari maintaining unlawful no-solicitation and 


distribution rules; and threatening and disciplining empLoy- 


ees for their union activities. 


Although the Board in the first case characterized the 
Company's violations as "extensive and flagrant" the sub- 


. Bat - : - 
stantial repetition of the same violations in the second case 
| 


has merely produced a standard cease and desist order that 
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can predictably incline the Company to once again interfere 
with the Section 7 rights of its employee upon the commence- 
ment of a third election campaign. The decree requested by 
the Board in the instant unfair labor practice case will be 

a useless and futile exercise of this Court's function unless 
remedial order is supplemented to permit effective Union 
communication with the employees prior to such time as another 


election is conducted. 


In Section 10(c) of the Act, Congress gave the Board 
broad power "to take such affirmative action including re- 
instatement of employees with or without back pay, as will 
effectuate the policies of the Act". This power, in words 
of this Court, requires "restoration of the status quo to the 
greatest extent practicable ..." (Local _ 57, International 


Ladies Garment Workers Union, AFL-CIO v. N.L.R.B., 126 U.S. 


App-D.C. 81, 86, 374 F.2d 295, 300, cert. denied 387 U.S. 


942 (1967)) and "to see that ... [the nullification of the 
Board's repeated orders] does not happen't (United Steelworkers 
of America, AFL-CIO (H. K. Porter Company) v- N.L.R.B., 124 
U.S-App-D.C. 143, - 389 F.2d 295, 302 (1967)). We will show 
that unless the relief requested by the Union is granted it 
will be impossible to approach—never mind restore—the status 
quo ante and the Board's order cannot, therefore, effectuate 


the policies of the Act. 


The status quo ante is to establish conditions wherein 
the employees may exercise free and untrammelled choice in 
the third election (the two previous elections having been 
set aside because of the Company's unfair labor practices) to 
determine whether or not they wish to be represented by the 
Union. The Company has repeatedly shown that it will not per- 
mit the kind of employee activity (solicitation, communication 
and discussion) in the plant for the exercise of a free choice 
in a representation election. Indeed, the unlawful no- 
solicitation and distribution rules in the instant case were 
exacerbated by the Company's own in-plant campaign which was 
directed, in substantial part, towards the prevention of any 
direct communication between its employees and the Union. The 
election result in Case No. 30-RC-771 was directly attributable 


1 
to this unlawful anti-union campaign of the Company. | 


The additional relief requested by the Union (access 


to bulletin boards, names and addresses of employees and the 


mailing of the Board's notice) is to restore to the employees 

the possibility of communication with the Union so that they 
| . 

may have all the information necessary for a reasoned ¢hoice 


in deciding whether or not to choose a bargaining representa- 


tive. The record in this case, like in the previous case, 


leaves no doubt as to the comprehensive quality of the 


Company's attempt to block all opportunities for normal and 
lawful communication of employees with the Union and its 
pervasive effect upon the quest of the employees for Union 
representation. Employees who have attempted to dis tribute 
Union Literature or solicit other employees on behalf of the 
Union have either been threatened or disciplined and the 


employees' general fear of Union contact. by the Company's 


repeated violation cannot be cured by the traditional (or 


‘slap-on-the wrist") cease and desist order. 


"Remedies iare the life of rights", Campbell v. Holt, 
115 U.S. 620, 631 (1885) and this case stands as a con- 
cretely specific example of the inadequacy of the Board's 
remedy in the first case (S.N.C, Manufacturing Co., Inc. at 
Footnote No. l, supra) despite the Board's characterization 
of the Company's unlawful conduct there as "extensive and 
flagrant” (Id. at 810). Compliance with the remedy in the 
first case enabled the Company to profit from its wrongdoing 
by eliminating the Union as the representative of its employ- 
ees after a one year collective bargaining relationship. The 
wrongdoing in the instant case successfully prevented the 
Union from regaining its status as bargaining representative 
through the election process. Despite the foregoing, the 
Board's remedy was nowise designed to counteract the kind of 


unfair labor practices involved, the purpose for which they were 


used, and their deleterious effect on the work force. 

| 
the authorities cited in Footnote 6, supra, point out, the 
experience with traditional remedies used by the Board has 


suggested in mmy instances that they are ineffective. 


The particular remedies requested in this case have 
been before this Court in International Union of Electrical 
Workers (Scott's Inc.) v. N.L.R.B., 127 U.S.App.D.C. 303 
(1967) enforcing that part of the Board's order in 159| 
N.L.R.B. 1795 (1966) which directed union access to bulletin 
boards as well as union participation in captive audience 


6/ 
“The individualized or tailored remedy that is ence in 
the instant case has often been suggested by informed! com- 
mentators in this field. See, e.g. The N.L.R.B. and In- 
dividualized Remedies Under i, for BCa)(L) Violations, 
anderbilt L. Rev. annery , e Need tor 
Creative Orders Under Section 10(c) of the National Labor 


Relations Act, Ll2 Pa. L. Rev. 69, 69-71; Bok, The Regula- 
‘tion of Cam ai n Tactics in Re resentation Elections Under 
the Nationat Labor relations Act, 78 Harv. L. Rev. 38, 124; 
Subcommittee on N.L.R.B., House Committee on. Education and 
Labor, 87th Cong., lst Sess. (1961), ‘Administration of the 
Labor-Management Relations Act by the N.L.R. B."; Barkin, New 
Labor Relations Policies and Remedies Suggested by Different. 
ndustria ettings, Industrial Relations Researc ssocla- 
tion (proceedings of Fifteenth Annual Meeting) pp. 227-229; 
Graham, How Effective is the National Labor Relations: Board? 
48 Minn. L. Rev. Hearings on H.R. 
("A Bill to Amend the National Labor Relations Act to| In~ 
crease ectiveness of Remedies" efore a Subcommittee on 
Labor, o0th Cong., Lst sess. ((1967), pp. 2-12). See! also, 
J. P. Stevens & Co. v. N.L.R.B., 380 F.2d 292, 303- Ss 
(C.A. 2, 1967), cert. denied, 389 U.S. 1005. 


7/ 
meetings. In H. W. Elson Bottling Company, 155 NLRB 714 


(1965) enf'd in relevant part sub nom, N.L.R.B. v. Elson 
Bottling Company, 379 F.2d 223 (6th Cir. 1967) the remedial 
inclusion of union access to bulletin boards was adopted by 


the Board with the following comments: 


mye find merit in the Union's argument that 
additional remedies are required to cure the 
unfair labor practices which occurred here. 
The Board has a particular duty under Sec- 
tion 10(c) to tailor its remedies to the 
unfair labor practices which have occurred 
and thereby effectuate the policies of the 
Act. Thus, 'depend[{ing] upon the circum- 
stances of each case' the Board must ‘take 
measures designed to recreate the conditions 
and relationships that would have been had 
there been no unfair labor practices."* (155 
NLRB at 715) 


In view of the circumstances and conditions that the Board 


expressed in Elson for union access to bulletin boards it is 


incongruous that the remedy in this case failed to contain 


7/ 

—In International Union of Electrical Workers (Scott's Inc.) 
v. N.L.R.B., supra, this Court denied e orcement or that 
part of the Board's order that required the reading of the 
notice. Here, the Union has requested the mailing of notices 
which remedy was approved by this Circuit in N.L.R.B. v. 
Houston Maritime Assn., 117 U.S.App-D.C. 304, 329 F.2d 259 

cert. denie 7 U.S. 993, enftg 122 NLRB 692, 701, 

703-4 and by at least five other Circuit Courts: Alabama Roof - 
ing & Metal Co. 'v. N.L.R.B., 331 F.2d 965 (Sth Cir. 


enf'g as modified 142 NLRB 882; NLRB v. Neiderman (Star SER 

Co.), 334 F.2d 601 (2nd Cir. 1964) enforcing N.L.R.B. 85 
NcL.R.B. v. Marydale Products Company, 311 F.2d 890 (Sth Cir. 
L963) enftg 33 NLRB L232, cert. denied 375 U.S. 817; N.L.R.B. 


v. Electric Steam Radiator Corp., 321 F.2d 733 (6th Cir. 1963) 
enf*g 136 NLRB 923. 
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such relief. The Board's remedy does not treat with the 
‘yictims of discrimination" (Phelps Dodge Corp. v. WER Be 
| 
313 U.S. 177, 194) nor does its remedy attempt to "remove or 
avoid consequences ... of a kind to thwart the purposes of 
the Act't (Consolidated Edison Co. of New York v. N.L.R.B., 305 
OASIS Se = 


U.S. 197, 236). See also Local 60, United Brotherhood of 


Carpenters & J. v. N.L.R.B., 365 U.S. 651, 655. 


Recently (January 29, 1969) in Decaturville Sportswear 
Go. v. NeL.R.B., F.2d (6th Cir. 1969), 70 LRRM 2472, 
2474 and in a case that contained aggravated eaotee tons dai 
ected towards thwarting the union's efforts to distribute 
literature to employees, the remedy devised by the Board was 
tailored to eliminate the resulting imbalance by including 
access to bulletin boards ani lists of the names and addresses 
of company employees. Finding that the employer's obligation 
to allow employees to discuss self-organization is greater than 
his obligation to furnish information to non-employee organi- 


zers, that Court of Appeals sustained the requirement of bulle- 


tin board access, as follows: 


"It is clear, too, that under the circum-— 
stances here shown the Board did not abuse its | 
discretion in ordering the company to mail a | 
copy of the notice to all employees and to 
grant the union access for a period of one year 
to company bulletin boards and other places 
where notices to employees are usually posted. ; 
N.L.R.B. v. H. W. Elson Bottling Company, 379 | 
F.2d 223, 65 LRRM 2673 (6th Cir. 1967); Textile 

. Workers Union of America v. N.L.R.B., 388 F.2d) 
896, 67 LRRM 2055 (2d Cir. 1967). 


Ae) 


"Since many of the company's unfair 
practices were directed toward thwarting the 
union's efforts to distribute literature to 
employees as they left work, granting access 
to parking lots under reasonable restrictions 
is directly related to the company's unlawful 
activity. This provision merely removes the 
disadvantages caused to the union by reason 
of the company’s violations. Cf. Edison Com- 
pany v. Labor Board, 305 U.S. 197, 236, 3 LRRM 
646 (1938). Thus is restored the status quo 
which existed at the outset of the organizing 
campaign.'* (70 LRRM at 2474) 


The facts and circumstances in the Decaturville case 
are substantially similar to those present in the instant 
case but Decaturville does not have the further aggravated 
circumstance of a five year history, marked by two unfair 
labor practice cases and two invalidated elections, wherein 
the employer has demonstrated a clear and predictable pro- 
clivity to resist his employees quest for union representation 
by unlawful means. United Steelworkers of America, AFL-CIO 
v. N.L.R.B., supra, 389 F.2d at 301; cf. Mel Croan Motors, Inc. 
v. N.L.R.B., 395 F.2d 154, 157 (Sth Cir. 1968). 


In view of the Company's proclivity to violate the Act, 


particularly those provisions that are directed against inter- 
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ference with in-plant organizational activity, it is essential™ 


8/ 

“No regulatory principle has received wider application in the 
field of elections than the notion that each side should be 
given substantial access to the voters since the "opportunity 
to reach all the [voters] is basic to a fair and informed 
election." Bok, The Regulation of Campaign Tactics In Repre- 
sentation Elections Under @ National Labor Relations Act, 78 


Harv. L. Rev. = > - . 


that the remedy in this case insure the availability of out- 
side organizational activity by affording the union access to 
the names and addresses of the employees. While the plant is 
the natural and appropriate site to make contact with ail em- 
ployees, such organizational activity will not be possible 
with many of this Company's employees because of their fear 

of reprisal and discipline. However, the imbalance of \communi- 
cations opportunity will in part be cured by the names and 
addresses remedy so that employees may be advised of the advan- 
tages of self organization without subjecting them to Company 
reprisal. Certainly the inadequacy of the remedy in this case 
should not be the progenitor of a third unfair Labor practice 
case. 

The inadequacy of the remedy that this Court is! being 
requested to enforce and the Board's failure to give “ay reason 
or to explicate the grounds for the denial of the remedies 
requested by the Union (N.L.R.B. v- Metropolitan Life Insurance : 

Company, 380 U.S. 483, 443; International Union, UAW ve N.L.R.B., 
129 U.S.App.D.C. 196, 392 F.2d 801 (1967), cert. denied 392 U.S. 
906), requires that this case be remanded so that the Board give 
consideration to the remedial issue presented by this appeal. 
Such a remand should not prevent and would be consistent with, 
the immediate enforcement of the present Order while the Board 
gives consideration to the supplemental remedies requested by 
the Union. Immediate enforcement coupled by a remand was granted 


in the International Chemical Workers Union v. N.L.R.B -, __U.S. 
App.D.C. , 395 F.2d 639 (1968) and would be equally, appropri- 


me Ds 


ate here. | 


THE BOARD DID NOT REACH A REASONABLE 
AND LOGICAL CONCLUSION IN FAILING TO 
FIND THAT THE WAGE INCREASES GRANTED 
UPON THE HEELS OF THE UNION'S ELECTION 
PETITION WERE CALCULATED TO INFLUENCE 
THE EMPLOYEE'S CHOICE IN THE ELECTION 


This Court has not hesitated to set aside the Board's 


dismissal of allegations of a complaint and to remand same 


to the Board, with directions to sustain the complaint, when 


such dismissal did not constitute a reasonable and logical 
evaluation of the: evidence. Burinskas v. N.L.R.B., 55 LRRM 
2300 (C.A.D.C. 1964) (not officially reported); Retail Stores 
Employees Union (Atlantic Mills Service Corp.) v- N.L.R.B., 
59 LRRM 2763 (C.A.D.C. 1965) (not officially reported). See 
also Greco v. N.L.R.B., 331 F.2d 165 (3rd Cir. 1964). As 
stated by the Supreme Court in Universal Camera Corp. v. N.L.R.B., 
340 U.S. 474, 490: 
"The Board's findings are entitled to re- 

spect; but they must nonetheless be set aside 

when the record before a Court of Appeals 

clearly precludes the Board's decision from 

being justified by a fair estimate of the worth 

of the testimony of witnesses or its informed 

judgment on matters within its special compe- 

tence or both." 


See also Texaco, Inc. v. F.T.C., U.S.App.D.C. , 336 F.2d 
754, 760-763 (1964). 


The Board, contrary to the Trial Examiner, found that 


fifty wage increases covering one-third of the bargaining unit 
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and paid nine days after the Union filed its representation 
petition were as a result of decision made three months before 
and therefore unrelated to the forthcoming election. Upon 
examination of the record testimony (see pp. 8-10, supra of 
this Brief) it appears that the objective of said decision 
was to grant increases to achieve a $1.60 minimum rate in ad- 
vance that was required by the Fair Labor Standards Act and in 
so doing, to maintain existing wage differentials. The fifty 
wage increases that were paid on December 15, 1968 were to 
employees who had previously received one or more increases 
which had either brought their wages above the $1.60 per hour 


minimum or which proportionately increased their wage in rela- 


tion to said minimum. Accordingly the pre-election decision 

| 
and its claimed purpose was fully implemented and completed as 
of the time the Company granted fifty additional wage increases. 


There is no doubt that the granting or announcing mi 
[ions 
economic benefits during a union organizational campaign or 


| 
during the pendency of a representation election constitutes 


| 
9/ | 
“The Company's challenge of the Union's majority status on July 
1, 1967, when the collective bargaining agreement expired, com- 
memorated the actual beginning of the campaign and it may .be 
therefore argued that even the wage increases paid in the two 
months prior to the filing of the union's petition were also 
unlawful. However, the unfair labor practice complaint only 
alleged that the increases following the election petition vio- 
lated Section 8(a)(1) of the Act. 
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unlawful interference with the employees’ protected right to 
organize. National Labor Relations Board v. Exchange Parts 


Co., 375 U-S. 405 (1964). In Exchange Parts Co., supra at 
409, the Supreme Court held: 


"The broad purpose of Section 8(a) (1) is to 
establish ‘the right of employees to organize 
for mutual aid without employer interference.' 
We have no doubt that it prohibits not only 
intrusive threats and promises but also con- 
duct immediately favorable to employees which 
is undertaken with the express purpose of 
impinging upon their freedom of choice for or 
against unionization and is reasonably calcu- 
lated to have that effect.--The danger inherent 
in well-timed increases in benefits is the 
suggestion of a fist inside the velvet glove. 
Employees are not likely to miss the inference 
that the source of benefits now conferred is 
also the source from which future benefits must 
flow and which may dry up if it is not obliged." 
(Citations omitted.) 


See also Joy Silk Mills, Inc. v. N.L.R.B., U.S.App.D.C. > 
185 F.2d 732, 739 (1950), cert. denied 341 U.S. 914. 


The record here does not permit the inference that the 
wage increases, following the filing of the Union's election 


petition, was pursuant to a prior Company decision to meet the 


minimum wage requirements since that had already been accom- 


plished; nor could it have been to maintain existing wage 
differentials since that was also accomplished and an existing 
fact as of the time that the election petition was filed. The 
Companies well timed increases on December 15, 1965 can 

only have been in response to the Union's election petition 


and it is equally clear that the impact of these increases 


unlawfully impinged on the employees’ free choice of a bar- 


gaining representative in the election that was held on 


January 10, 1968. | 


10/ 
The "fist inside the velvet glove’ interference with 


the employees' right to have a free election is the identical 


tactic that the Company utilized in the earlier case (S.N.C. 
Manufacturing Co,, Inc., at Footnote No. 1, supra). see the . 
Company granted wage increases five days after the Union's 
demand for recognition and within two days of time the ‘union 
filed its representation petition and claimed that timing of 
said increases was "fortuitously" at a time when the enployees 
were attempting to organize (Id. at 819). Just as said claim 


did not stand up under scrutiny and was rejected in the earlier 


| 
case, the current claim as to the timing of the wage increases 


could only apply to those increases that were granted prior to 
the time that the union petition was filed and must Likewise 


be rejected. 


10/ 

“Ks the Supreme Court said in N.L.R.B. v. Exchange Parts 
Company, supra at 409: ‘We have no doubt that PSEtar T)] 
prohibits not only intrusive threats and promises but also 
conduct immediately tavorable to employees which is under- 
taken with the express purpose of impinging upon their 
treedom of choice tor or against unionization and is reason- 
ably calculated to have that effect.... The danger inherent 
in well-timed increases in benefits is the suggestion of a 
fist inside the velvet glove. Employees are not Likely to 
miss the inference that the source of benetits now conferred 
is also the source trom which future benefits must flow and 
which may dry up if it is not obliged." 


| 
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CONCLUSION 


For the reasons stated above, the Board's Order should 
be enforced forthwith but the case should be remanded to the 
Board for further consideration of whether additional relief 
requested by the Union is both appropriate and necessary to 
restore the status quo ante and eliminate the imbalance of 
communication and organizational opportunity that has resulted 
from the Company's violations.of the Act. To the extent that 
the Board failed to find granting of wage increases during the 
pendency of the representation election an unfair Labor prac- 
tice, it is respectfully requested that the Court, with appro- 
priate instructions, remand same to the Board for reconsidera- 
tion as well. 


Respectfully submitted, 


Irving Abramson 

Ruth Weyand 

Melvin Warshaw 
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ISSUES PRESENTED FOR REVIEW 
Case No. 22,671 
Case No. 22,804 
STATEMENT OF THE CASE 
I. The Board’s findings of fact 
A. Background; the representation proceedings 


B. The Company grants a general wage increase to 
comply with the Federal minimum wage law 


. The no-solicitation rule; the prohibition of dis- 
tribution of literature on November 30, 1967 


. The prohibition of distribution of literature on 
January 4, 1968 


. The events of January 9; the suspension of 


ARGUMENT 


I. Substantial evidence on the record as a whole supports 
the Board’s findings that the Company violated Section 
8(a)(1) and (3) of the Act by maintaining a broad no- 
solicitation rule, by promulgating and enforcing a broad 
no-distribution rule, by threatening disciplinary action for 
distributing literature in the plant, and by suspending 
employee Towns for engaging in such activity 


A. The Board properly found that the Company vio- 
lated Section 8(a)(1) by maintaining an invalid 
no-solicitation rule 


B. The Company’s broad no-solicitation rule as promul- 
gated and enforced was presumptively unlawful and 
not justified by special circumstances 


i) 


C. The suspension of Chief Steward Dawn Towns 
was motivated by anti-union considerations 


II. The Board properly dismissed that portion of the 
complaint which alleged that the Company’s grant 
of a general wage increase was violative of Section 
8(a)(1) of the Act 


A. The statutory standard—burden of proof 


B. The record as a whole does not support a 
finding that the Company granted a general 
wage increase to its employees in order to 
influence their voting in the representation 
election 


1. The Act does not forbid the granting 
of wage increases prior to a representa- 
tion election if the increases are not 
given for the purpose of inducing em- 
ployees to vote against the Union 


. The wage increase program was adopted 
prior to the resurgence of the Union for 
reasons unrelated to the employees’ union 
activity, and was implemented in a manner 
consistent with the requirements of the 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 22,671 and 22,804 


INTERNATIONAL UNION OF ELECTRICAL, ETC., 


WORKERS, AFL-CIO, LOCAL 806, 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


and 


SNC MANUFACTURING CO., INC., 
Intervenor. 


NATIONAL LABOR RELATIONS BOARD, 
Petitioner, 


v. 


SNC MANUFACTURING CO., INC., 
Respondent. 


On Petition for Review and on Application 
for Enforcement of an Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


ISSUES PRESENTED FOR REVIEW 


The questions presented as formulated in the prehearing conference 


stipulation (A. 8-9) are: 


Case No. 22,671 


1. Whether the Board properly set aside the Trial Examiner’s finding 
that SNC Manufacturing Co. gave wage increases to certain employees 
during the period November 26, to December 9, 1967, for the purpose of 
buying off their vote in the forthcoming election and thereby violated 
Section 8(a)(1) of the NLRA. 


2. Whether the Board improperly refused to include in its order 
provisions requiring the Company to make available to the union a list of 
names and addresses of employees in the appropriate unit, to afford the 
Union the use of the Company’s bulletin board, to mail each employee a 
copy of such Notice as the Board may prescribe for the purpose of in- 
forming the employees of the Board findings and order that the Company 
will henceforth cease its unfair labor practices. 


Case No. 22,804 


1. Whether the Board properly found the maintenance of the Com- 
pany’s no-solicitation rule to be invalid. 


2. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(1) of the Act 
by promulgating and enforcing a board no-distribution rule and by threaten- 


ing disciplinary action for distributing literature in the plant. 


3. Whether substantial evidence on the record as a whole supports 
the Board’s finding that the Company violated Section 8(a)(3) and (1) of 
the Act by suspending employee Towns. 


4. Whether the Board properly set aside the election. 


These cases have not previously been before this Court.! 


1 This Court, however, did enforce a Board order directed against the Company in 
LU.E. (S.N.C. Mfg. Co.) v. N.L.R.B., 122 App. D.C. 145, 352 F.2d 361 (1965), cert. 
denied, 382 U.S. 902. See n. 4, supra. 


STATEMENT OF THE CASE 


This consolidated proceeding is before the Court upon petition to 
review and cross-application for enforcement of a Decision and Order 
(A. 45-51, 11-43),? of the National Labor Relations Board issued against 
SNC Manufacturing Company, Inc., (hereafter, “the Company”) on January 

21, 1969, and reported at 174 NLRB No. 31. The proceedings were con 
solidated by order of this Court. The Company has been permitted to interven 
in No. 22,671. This Court has jurisidction under Section 10(e) and (f) of the 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Sec. 151, et. seq.). ! 


L THE BOARD’S FINDINGS OF FACT | 


Briefly, the Board found that the Company violated Section 8(@(1) of 
the Act by maintaining an invalid no-solicitation rule, by promulgating and 
enforcing a broad no-distribution rule, and by threatening employees with 
disciplinary action for distributing literature in the plant. The Board also 
found that the Company violated Section 8(a)(3) and (1) of the Act by 
suspending employee Dawn Towns because of her union activities. Finally, 
the Board dismissed that portion of the complaint which alleged that the 
Company’s grant of a general wage increase was violative of Section 8(a\(1). 
The facts upon which the Board’s findings are based may be summarized 


as follows: 


A. Background; the representation proceedings 


The Company is engaged in the manufacture and sale of transformers, 
and maintains its offices and plant in Oshkosh, Wisconsin (A. 12). Effective 


2 «a» references are to the Appendix filed by the parties. References preceding a 
semicolon are to the Board’s findings; succeeding references are to the supporting sie 
dence. | 

| 
| 


July 1, 1966, the Company and the Union? entered into a collective 
bargaining agreement, which, by its terms, expired on July 1, 1967, upon 
prior notice by either party (A. 13; 124).4 The Union gave such notice, 
and the Company at that time challenged the continued existence of the 
Union’s majority status (A. 14; 124). On December 4, 1967, the Union 
petitioned the Board for an election (A. 14; 126-127). The parties entered 
into a Stipulation for Certification Upon Consent Election which was ap- 
proved by the Board’s Regional Director on December 19, 1967. A secret 
ballot election was conducted on January 10, 1968, which the Union lost, 
60 to 64, with 4 ballots challenged and 1 void (A. 14; 169, n. 2). There- 
after, upon timely objections filed by the Union, the Regional Director issued 
his report on March 11, 1968. Finding that the factual and credibility is- 
sues raised by the objections were substantially similar to those in the un- 
fair labor practice case, he ordered that the two cases be consolidated for 
hearing (/bid.). 


B. The Company grants a general wage increase to 
comply with the Federal minimum wage law 
It has been the policy of the Company, when faced with a pend- 
ing increase in minimum wages required by amendments to the Fair 


Labor Standards Act, to effectuate the increases in its plant prior to 


3 Imternational Union of Electrical, Radio & Machine Workers, Local 806, AFL- 
clo. 


4 Prior to the execution of this contract, the Board had found that the Com- 
pany had engaged in unfair labor practices violative of Section 8(a)(1), (2) and (5) 
of the Act, and directed the Company to bargain with the Union. That order 
was enforced by this Court. International Union of Electrical, R. & M. Whkrs. 
(SNC Manufacturing Company) v. N.L.R.B., 122 App. D.C. 145, 352 F.2d 361 
(1965), cert. denied, 382 U.S. 902 enforcing, 147 NLRB 809 (1964). 


the date established by the law. Thus, when the minimum wage was ins 
creased to $1.25 in September 1963, the Company raised its wage scale by 
May (A. 16-17; 128). Similarly, when the minimum was raised to $1 40, 
effective February 1, 1967, the Company increased its wage during the | 
preceding July (Ibid.). Accordingly, when the minimum wage was again 
increased to $1.60, to become effective in February 1968, Plant Superin- 
tendent Dan Esslinger approached Company President Vette in early Sep- 
tember 1967, — three months before the filing of the Union’s election | 
petition — regarding the impending increase (A. 47, 17; 128-129). | 
Esslinger proposed that the Company continue its policy of achieving the 
required minimum before the effective date of the act. (A. 47, 17; 129). 
Vette concurred, and directed Esslinger to implement his plan before the 
end of the year (A. 47; 129, 161). During their conversation, Esslinger 
also told Vette of the actions taken by the Company’s competitors in the 
labor market with respect to the minimum wage law (A. 17; 129-130). | 
Two had already raised wages, and another intended to do so by the mid- 
dle of September — all by means of across-the-board increases (A. 49; 155- 
156). Thus, the Esslinger proposal provided for a general wage increase 
for all employees, including those who were already above the minimum, 
so that wage differentials would be maintained in the plant (A. 47; 130). 
Finally, in order to reduce the financial impact on the Company of this 
increase, Vette accepted Esslinger’s proposal that the increases be accom- 
plished in groups rather than all in one pay period (A. 47; 129). | 


5 Esslinger was in charge of personnel and production, including the administration 
of a wage plan in the production unit (A. 16; 127). 


Before Esslinger’s plan was instituted, sixty of the Company’s 157 
employees were being paid less than $1.60 per hour (A. 143, 174-177) 
Due to the pressure of business, Esslinger was unable to commence his 
wage increase program until the middle of October when increases were 
granted to 58 employees in the pay period, October 15 — October 28 (pay 
period II) (A. 47; 130, 62).’ Since Esslinger had determined to give in- 
creases generally to the lowest paid employees first, of the fifty-eight, all 
but four were then paid less than $1.60 (A. 159, 174-177). Since, as al- 
ready indicated, the Company wished to reduce the cost impact by not 
increasing wages at one time, while at the same time desiring to maintain 
wage differentials, the lower paid employees were brought up to $1.65 in 
steps.® Thus, employees who were paid $1.47 were increased to $1.65 in 
three steps — $1.53 (pay period II), $1.60 (IV) and $1.65 (V) (A. 131, 
174-177).2 Similarly, those employees earning $1.53 were increased in 


6 As of the pay period, 9/17-9/30. Of these, one (Stewart) was paid $1.40; five 
(Berndt, Gelhar, Hassler, Nimmer and Weigand) $1.47; 18 (Adams, Appleby, Bergman, 
Deastell, Eagen, Frank, Gomall, Hazelwood, Jones, A. Kaminski, Lueck, Ollmann, Kesal, 
Russell, Scheinpflug, Strandlie, Vaughn and Wischow) $1.53; four (Klotzbuecher, Navis, 
Sira and Thresher) $1.57; and 32 (Ahrens, Bradley, Brandl, Chellow, Fischer, Geary, 
Glebke, Herzig, Hoernke, Horne, Hughes, Janowski, Fork, Kaul, Kohnke, Kubastr, 
Larson, McGee, Mulvey, O’Brien, Roddatz, J., Roddatz, E., Rennert, Rupertk, Schiavani, 
Schneider, Schumacher, Smith, Thuicks, Wamer, Witzke and Wood) $1.59 (A. 174-177). 


7 However, five employees were granted increases in the pay period, October 1 - 
October 14 (pay period I) (A. 47; 174-177). For convenience, pay periods during 
which the wage increase plan was effectuated will be referred to by number: I (Octo- 
ber 1-14); II (October 15-28); III (October 29-November 11); IV (November 12-25) 
and V (November 26-December 9). The only wage increases alleged to have been un- 
fair were those granted during payroll period V (A. 48). 


8 Before the plan was instituted, only one employee (Stewart) was paid at the cur- 
rent minimum of $1.40, the next higher wage rate being $1.47. (A. 174-177). 


9 Berndt, Gethar, Hassler, Nimner and Weigond. Employees hired subsequent to the 
pay period September 17-30 (Caldwell, Finch, Oswald and Slife) were advanced to 
$1.60 in one step during pay period V (A. 174-177). 
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two steps — $1.60 (pay period II) and $1.65 (V).1° Thus, although both 
the $1.47 and $1.53 employees were increased to $1.65, because of the 
timing of the steps, the step increases of the $1.47 employees never put 
them above the $1.53 employees in the interim. Four employees were | 
paid $1.57 per hour on the night shift, three of whom advanced in two 
steps — $1.63 (period II) and $1.75 (period V).11 They, too, were never 
surpassed by the lower paid employees during the implementation of the 
plan. Finally, thirty-two employees were paid $1.59 per hour.!2 Of these, 
all but two were advanced to $1.65 in one step during pay period toe 
Again, while the lower paid employees eventually achieved the same rate 


as these employees, the former never surpassed them. !4 


10 Appleby, Bergman, Deastell, Eagen, Frank, Gomall, Hazelwood, Jones, A., Kaminski, 
Lueck, Ollmann, Kesal, Strandlie, Vaughn and Wischow. Adams, apparently absent during 
pay period II, received his step increase to $1.60 in pay period III; Scheinpflug, also ab- 
sent during pay period I, II and III, advanced to $1.65 in one step in pay period V. 

Of the 18 who started out at the $1.53 rate, only Russell was not advanced to $1.65, 
but did receive $1.60 in pay period II. | 


11 Kiotzbuecher, Novis and Sira. The fourth employee, Thresher, was increased to 
$1.63 in period I and to $1.70 in period V. | 


12 Ahrens, Bradley, Brandl, Chellow, Fischer, Geary, Clebke, Herzig, Hoermke, Home, 
Hughes, Janowski, Ford, Kaul, Kohnke, J. Kubastr, Larson, McGee, Mulvey, O’Brien, 
Roddatz, J., Roddatz, E., Rennert, Rupert, Schiavani, Schneider, Schumacker, E. Smith, 
Thuicks, Warner, Witzke and Wood. 


13 Brandl received this increase in pay period V, and Roddatz, J. who left the Com- 
pany’s employ during the third pay period, received no increase. In addition five others 
(Chellow, Glebke, Herzig, Horne and Ford) received another step increase in period Vv 
to $1.70. | 


14 The remaining employee in this group who was initially paid less than $1.60, was 
Stewart, who was advanced from $1.40 to $1.65 in three steps: $1.47 (period Il), 
$1.53 (period IV) and $1.65 (period V). He did not achieve his increase ahead of the 
higher paid employees in this group. 


Thus, all of the employees who were advanced to the Company’s new 
non-probationary' minimum of $1.65, achieved this level in steps which, 
during the period! of the plan’s implementation, took into account the wage 


differentials that were formerly maintained (Tr. 99).'5 


The higher paid employees — those earning above $1.60 per hour — 
were granted generally uniform increases, that is, at each wage step, each 
employee generally received the same amount of increase at about the same 


time as others at his wage rate.'© Furthermore, the employee was usually 


advanced to the next higher step in the wage progression. 7 


15 this pattern of step increases, not reflecting the minor exceptions already indi- 
cated, may be summarized as follows (A. 174177): 


PAY PERIODS AND NEW RATES 
Old Rate I Il iil IV vi 


$1.40 $1.47 $1.53 $1.65 
1.47 1.53 1.60 1.65 
1.53 1.60 1.65 
1.57 1.63 1.75 
1.59 1.65 


16 For example, all six employees paid $1.63 night rate were advanced to $1.75, 
usually in two steps — $1.70 (III) and $1.75 (V); 16 of 18 employees paid at $1.65 
were increased to $1.70, usually during period III; all six $1.69 night rate employees 
to $1.75; all ten $1.70 employees to $1.76; all three $1.75 night employees to $1.80; 
all eleven $1.76 employees to $1.84, with three given an additional step increase to 
$1.90; all nine $1:84 employees to $1.90; all nine $1.90 employees to $1.95; both 
$1.95 employees to $2.01; all five $2.01 employees to $2.07 (A. 174-177). 


17 This pattern of single step increases, may be summarized as follows (A. 174-177): 


DAY RATE NIGHT RATE 
Old Rate New Rate Old Rate New Rate 


$1.65 $1.70 $1.63 $1.75 

1.70 1.76 1.75 1.80 

1.76 1.84 1.80 1.85 
(cont'd) 


Finally, the wage plan continued the night-work ten-cent premium 


differential customarily maintained in the plant (A. 60-61, 130). Thus, both 


the former $1.47 regular rate employees and $1.57 night rate employees | 


were granted $.18 increases; 


the $1.53 and $1.63 rates were raised $.12; | 


$1.59 and $1.69 by $.06 each; $1.70 and $1.80 by $.06 and $.05, re- 


spectively; and the $1.90 and $2.00 rates by $.05 each (A. 174-177). 


None of the wage increases were announced by the Company to the 
employees (A. 47; 162, 164). However, at a meeting at the Board’s Re- 
gional Office on December 13, to arrange for a consent election following 
the Union’s petition which had been filed on December 4, Company Ex: 
ecutive Vice-President William Daske informed the Union of the period V 
increases (A. 47-48; 161-162). Daske explained that general wage increases 
would be granted in order to meet the new minimum wage requirements 
and to meet competition in the labor market (Ibid. ).18 The Union repre- 


sentatives did not object (A. 48; 162-163). 


17 (cont'd) 


DAY RATE 
Old Rate New Rate Old Rate New Rate 


$1.84 $1.90 


1.90 
1.95 
2.01 
2.07 
2.21 
2.27 


As already noted, supra, n. 


and one to. $1.80 night rate; 


1.95 
2.01 
2.07 
2.14 
2.27 
2.33 


| 
| 
NIGHT RATE 
| 
| 


16, five employees (two at $1.65, one increased to $1.76 


than others at their former rate; 
step pattern as summarized above. | 


18 Although the increases for pay period V had already been put into effect, they 
would not be reflected in the employees’ pay checks until the following Friday, 


December 15 (A. 47; 157). 


three at $1.76 to $1.90) were given greater increases 


nevertheless, these additional increases followed the 
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C. The no-solicitation rule; the prohibition of distri- 
bution of literature on November 30, 1967. 


Commencing January 3, 1967, and continuing until the day preceding 
the hearing in the instant case, May 20, 1968, the Company posted the 
following notice on its bulletin board, over the signature of Plant Superin- 
tendent Esslinger, (A. 46, 18; 57-58, 173): 


No Solicitation Rules 


It is the rule of the Company that unauthorized soli- 
citation of employees or customers upon the premises 
or in the area of the plant by or on behalf of any 
club, society, labor union, religious organization, poli- 
tical party or similar association is strictly prohibited. 
The prohibition applies both to employees on working 
time and to outsiders, and it covers soliciting in any 
form, whether for membership, for subscription or 
for payment of money. 


On November 30, 1967, Clifford Kinderman, an employee in the 
plastics department, punched in at approximately 7:35 a.m.,'? and then 
went outside the building, adjacent to the employees’ entrance, and distri- 
buted an announcement of a Union meeting scheduled for the following 
Sunday to employees before they entered the plant (A. 18; 66-67, 178). 
Plant Superintendent Esslinger and Foreman Charles Ziebell approached 
him and Esslinger told him that “he wasn’t allowed to hand that literature 
out on Company property and should go out on the road” (A. 18-19; 67). 
Kinderman complied with Esslinger’s instructions. That same morning, 
shortly after Kinderman had reported to his work station, Esslinger ap- 
proached him and said, “Don’t you think you’re getting yourself in a lit- 
tle deep?” (A. 19; 68). Kinderman did not respond. 


19 iis normal work hours are 8 to 4; he is not paid for any time shown on his card 
prior to 8:00 a.m. (A. 19; 65, 69). 


11 


D. The prohibition of distribution of literature 
on January 4, 1968. 


All of the Company’s employees have an afternoon break period, com- 
mencing at 2:30 for a period of 10 minutes (A. 19; 74, 99). On Thurs 
day, January 4, 1968, during this break period, employees Marie Beyer, 
Lucille Schessler and Myrtle Kaul distributed copies of a leaflet referring 
to a Union meeting scheduled for January 7.29 Marie Beyer, president of 
Local 806 and Chairman of the Organizing Committee, distributed her | 
copies of the notice in the plastics department, shipping area and subassem- 
bly to employees either sitting at their work benches or walking around 
(A. 20; 72-74, 109). Upon observing her, Foreman Ziebell advised her, 
“Marie, you are not allowed to pass out Union literature in the plant on 
Danny’s [Esslinger] orders” (A. 20; 74-75). Beyer replied, “Well, Danny 
knows that we can pass out literature on our own time,” to which Ziebell 
responded, “Well, Marie, I have to take orders” (A. 20-21; 75). Beyer | 
responded that she understood and returned to her work area. As she was 
placing the remaining literature into a box, Esslinger approached and, i 
the presence of several employees, including Dawn Towns, advised her, | 
“Marie, you are not to pass out literature in the building” (A. 21; 75, 

135). When Beyer replied, “Well, Danny you know we can pass them out 
on our own time,” Esslinger shook his head in the negative and stated that 


20 Employees Beyer, Kaul and Dawn Towns had previously distributed Union jeaflets 
during the 2:30 break period on November 30, and December 14 and 20, without, 
however, management personnel being aware of the distributions (A. 19-20; 79-84, 89- 
93, 133-134). | 

On December 22, shortly before work, Beyer and Towns distributed, near the time 
clock in the plant, a Christmas message from the Union to the employees and their 
families. Esslinger, himself a recipient of a copy, did not object to its distribution 
which he considered to be “a nice thing” (A. 20; 84-85, 134-135). 


12 
he didn’t want any more passed out in the plant at all (A. 21; 75-76, 
115).2!_ Beyer then asserted, “Well, you can check with the law that we 
aren’t doing anything wrong” (/bid.). Esslinger again shook his head in the 
negative, and warned her that the next time that anyone was caught passing 
out union literature in the building, he would ask them to leave the plant 
as a disciplinary action (A. 21; 76, 115-116). 


Myrtle Kaul passed out her leaflets in the lead department to several 
employees (A. 21-22; 97-98). She approached Foreman Ziebell, who was 
standing at the entrance to his office, and inquired if he wanted a copy. 
Ziebell responded, ““No, 1 am sorry, you can’t pass those out, Myrtle, on 
orders of Danny Esslinger” (A. 22; 100). Kaul complied with his di- 
rective (Ibid. ). 


Lucille Schessler, Secretary-Treasurer of the Union, distributed her 
copies of the pamphlet in the aisles of the plastics department (A. 22; 108- 
109). After she returned to work at the end of the break period, she 
observed Esslinger talking to her foreman, Jim Crahen, who then approached 
and told her that Esslinger indicated that she was not supposed to pass out 
leaflets in the plant, “and the next time that [she] did it [she] would be 
subject to disciplinary action” (A. 22: 110). Crahen then explained that 
Esslinger had talked to a lawyer about the matter, but when Schessler 
asked what the lawyer had said, Crahen claimed he did not know. When 
Crahen then warned her that she “shouldn’t get mixed up in this union 
thing,” Schessler replied that if he did not want her to pass out any more 
leaflets that she would not do so. (Ibid. ). 


21 Beyer testified that the employees had been instructed by Union representatives 
Kitzinger and Burden that they were not to distribute literature during work-time (A. 
21; 94). 
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E. The events of January 9; the suspension of Dawn Towns. 


Dawn Towns had been Chief Steward of the Union for 5 years (A. 19; 
112). On January 9, during the 2:30 break period, in a passageway adjacent 
to the men’s locker room, she distributed a Union bulletin, which urged the 
employees to vote “yes” in the election scheduled for the next day (A. 23: 


116, 182, 185). When Esslinger approached her and asked what she was | 
doing, Towns offered him a copy. Esslinger refused and asked her, “What 
did I say the other day? If anybody was passing leaflets in the plant I would 
ask them to leave. I am asking you to leave” (A. 23; 116-117). Towns then 
asked if she were being fired, Esslinger replied, “No, I want you to leave the 


plant as disciplinary action. You can come back in the morning” (Ibid. ). 


Towns proceeded to the women’s locker room where she found Beyer 

and Rita Chellow distributing leaflets. When Beyer asked her where she was 
going, Towns explained that Esslinger had told her to leave (A. 23; 117, 77). 
Beyer advised Towns that she should not leave because the law said she could 
pass out union literature in a non-working area on her own time (Ibid. ). a 
23; 117-118, 77). | 
When the break was over, Towns returned to work, and at 3:20, | 
Esslinger came over to see why she had not left (A. 23; 78-79, 118). Though 
Towns insisted she had done nothing wrong, Esslinger advised her he was, 
giving her 5 minutes to leave the plant (A. 23-24; 118). Towns again in- 
quired if she was being fired and Esslinger reaffirmed that it was only a dis 
ciplinary action. He then added that if she did not leave the plant in five 
minutes she would be discharged (/bid.). (A. 24; 118, 79). Towns complied 


with his order. 
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_ Il. THE BOARD’S CONCLUSION AND ORDER 


Considering the foregoing, the Board concluded that the Company vio- 


lated Section 8(a)(1) by maintaining an invalid no-solicitation rule, by pro- 
mulgating and enforcing a broad no-distribution rule, and by threatening 
disciplinary action for distributing literature in the plant. The Board also 
found that the Company violated Section 8(a)(3) and (1) by suspending 
Towns because of her union activities. The Board, contrary to the Trial 
Examiner, found that the wage increases granted during pay period V did 
not violate Section 8(a)(1) since they were granted in implementation of 
the Company’s decision made three months before the filing of the Union’s 
election petition (A. 45-49). 


Accordingly, the Board ordered the Company to cease and desist from 
the unfair labor practices found and from in any other manner interfering 
with, restraining or coercing its employees in the exercise of their Section 
7 rights. Affirmatively, the Board ordered the Company to make Dawn 
Towns whole for any loss of pay she may have suffered by reason of the 
Company’s discrimination against her on January 9, 1968, and to post ap- 
propriate notices. Having found that the Company’s unlawful conduct in- 
terefered with ‘the election held on January 10, 1968, in Case No. 30-RC- 
771, the Board set aside the election and remanded that case to the Re- 
gional Director for the purpose of conducting a new election “at such time 
as he deems circumstances permit free choice of a bargaining representative” 
(A. 50-51, 38-43). 
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ARGUMENT 


SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 
SUPPORTS THE BOARD’S FINDINGS THAT THE COMPANY 
VIOLATED SECTION 8(aX1) AND (3) OF THE ACT BY 
MAINTAINING A BROAD NO-SOLICITATION RULE, BY PRO- 
MULGATING AND ENFORCING A BROAD NO-DISTRIBUTION 
RULE, BY THREATENING DISCIPLINARY ACTION FOR DIS- 
TRIBUTING LITERATURE IN THE PLANT, AND BY SUS- 
PENDING EMPLOYEE TOWNS FOR ENGAGING IN SUCH 
ACTIVITY. 


A. The Board properly found that the Company 
violated Section 8(a)(1) by maintaining an in- 
valid no-solicitation rule. 


It is well settled that a rule which prohibits union solicitation by an 


employee on non-work time, although on company property, is an un- 
reasonable impediment to self-organization and constitutes unlawful inter- 
ference with employees’ Section 7 rights, in the absence of evidence! that 
special circumstances make the rule necessary in order to maintain pro- 
duction or discipline. Republic Aluminum Co. v. N.L.R.B., 394 F.2d 
405, 406-408 (C.A. 5, 1968). Accord: Republic Aviation Corp. v. 
N.L.R.B., 324 U.S. 793 (1945); United Steelworkers of America, AFL- 
CIO v. N.L.R.B. (Luxaire, Inc.), 129 App. D.C. 260, 262, 393 F.2d 661, 
665 (1968); Peyton Packing Co., Inc., 49 NLRB 828 (1943), enforced, 
142 F.2d 1009 (C.A. 5, 1944), cert. denied, 323 U.S. 730. Controlling 
Board doctrine had its origin in Peyton Packing Co, supra at 843-844: 


The Act, of course, does not prevent an employer 
from making and enforcing reasonable rules covering 
the conduct of employees on company time. Working 
time is for work. * * * It is no less true that time 
outside working hours, whether before or after work, 
or during luncheon or rest periods, is an employee’s 
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time to use as he wishes without unreasonable restraint 

* * * It is therefore not within the province of an em- 
ployer to promulgate and enforce a rule prohibiting union 
solicitation by an employee outside of working hours, 
although on company property. Such a rule must be pre- 
sumed to be an unreasonable impediment to self-organiza- 
tion and therefore discriminatory in the absence of evidence 
that special circumstances make the rule necessary in order 
to maintain production or discipline. 


As shown in the Statement, supra, the Company, from January 3, 
1967, until the day before the unfair labor practice hearing, posted its 
“No Solicitation Rules” which prohibited, inter alia, “unauthorized solici- 
tations of employees . . . upon the premises or in the area of the plant 
by or on behalf of any . - . labor union. ...” (A. 46). In accordance 
with the above-cited precedents, the Board found the rule “‘on its face too 
broad, in that it prohibits employee solicitation anywhere on Company 


property, and is therefore presumptively invalid.” (A. 46). 


The Company, no doubt, would have this Court read the second 
sentence of the rule 22 as a limitation on its scope, namely, a prohibition 
limited to solicitation on working time. While it is submitted that such 
a construction of the rule is, at the least, strained, since the second sen- 
tence serves more to emphasize certain aspects of the prohibition contained 
in the first sentence rather that delimiting it, it is apparent that the Com- 
pany, by its actions, did not so construe the mule. For the Company, at 
the unfair labor practice hearing, took the position that when it later pro- 
hibited distribution in the plant, it was this rule which they invoked (A. 
46; 63). Admittedly, the distribution prohibition announced by Esslinger 


22 “The prohibition applies both to employees on working time and to outsiders 
and it covers soliciting in any form, whether for membership, for subscription or for 
payment of money.” (A. 46). 
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and his foremen applied to employees during their afternoon preakepedods 
that is, during non-work time. Accordingly, it seems apparent that if the 
Company itself considered that its rule applied to non-working as well as 
working time, it is difficult to expect employees, when confronted by this 
rule, to feel themselves free to solicit, on behalf of the Union, during their 
non-working hours. In any event, as the Second Circuit held in N.L.R. B. 
y. Miller, 341 F. 2d 870, 874 (1965) (quoted with approval in N.L.R. By. 
Lexington Chair Co., 361 F. 2d 283, 287 (C.A. 4, 1966): 


grammatical controversy. However, the employees. . . are 
not grammarians. The rule is at best ambiguous and the 

risk of ambiguity must be held against the promulgator of 
the rule ne ee against the employees who are supposed 
to abide by it.” 


Accord: Jas. F. Matthews & Co. v. N.L.R.B., 354, F. 2d 432, 441 (CA. 8, 
1965), cert. denied, 384 U.S. 1002. | 


| 
Z | 
The true meaning of the rule might be the subject of 


promulgated and enforced was presumptively 
unlawful and not justified by special circum- 


| 
The Company’s broad no-distribution rule as | 
| 
stances. | 


While, as already indicated, an employer may not prohibit solicitation 
in work areas as well as non-work area during non-work time, the Board 
has recognized that different considerations govern the distribution of litera- 
ture. In balancing the employees’ organizational rights with the employer's 
property rights, the Board has concluded that an employer is only required 
to permit distribution of literature in non-working areas of its plant. Stod- 
dard-Quirk Mfg. Co., 138 NLRB 615, 619-621 (1962). If however, the 


23 ‘That Esslinger thought this was a legally approved “No-solicitation Rule” an he 
had obtained from a Prentice Hall manual (A. 132) is of no consequence. See, eg. 
LTV Electrosystems, Inc. v. N.L.R.B., 408 F. 2d 1122, 1128 (C.A. 4, 1969). 
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no-distribution rule applies to both non-working and working areas, it is 
presumptively invalid, in the absence of special circumstances. See @.g. 
Minneapolis-Honeywell Regulator Co., 139 NLRB 849, 851 (1962). Since 
in the instant case, the Company’s no-distribution rule was not limited to 
working areas, but applied throughout the plant, and was not jusitifed by 
special circumstances, the rule was invalid. 


On January! 4, 1968, the Company admittedly relying upon the no- 
solicitation rule, 24 orally imposed a restriction against any distribution in 
the plant, at any time and threatened employees with disciplinary action 
for violation of this rule. Thus, Esslinger confirming Foreman Zieball’s 
earlier admonition, admittedly advised Beyer, during the afternoon break 
and in the presence of Towns, that anyone passing out union literature in 
the building would be asked to leave (A. 75-76). Similarly, on that same 
day, also during the afternoon break period, employees Kaul and Schessler 
were advised by Foremen Ziebell and Crahen, respectively, that, pursuant 
to instructions from Esslinger, they were not to pass out leaflets in the 
plant; Schessler was also warned that the next time she did it she would 
be subject to disciplinary action. This testimony, too, was confirmed by 
Esslinger (A. 143). 


The Company, below, attempted to show that the actual prohibition 


applied only to work areas and that employees were free to distribute union 


literature in non-work areas. This contention is without evidentiary basis 
and, in fact, is contradicted by the record. While Esslinger testified (A. 136) 
that no employees were admonished or reprimanded for distributing litera- 
ture before January 9, he admitted that he had no knowledge of any 


24 This rule made no distinction between working and non-working areas (A. 46). 
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distributions prior to January 4; 75 with respect to this, he testified only 
that he was aware that distributions were occurring in work areas (A. 137). 
More important, however, is the fact that the rule against distribution as 
announced was one which applied to the total plant premises with no : 
distinction made between non-work and work areas. Accordingly, in the 
absence of assurances to the employees that they were entitled to distribute 
literature in non-work areas of the plant, the broad rule announced was jan- 
lawful regardless of the specific areas in which the employees were situated 


when they were reprimanded for passing out union literature. 


Finally, no special circumstances exist in this case which would permit 
the Company to prohibit distribution in non-work areas as well as work. 
areas. Initially, Esslinger attempted to justify the ban by asserting that ithe 
distributions were an annoyance to employees and interferred with produc: 
tion (A. 137). When asked to elaborate, Esslinger admitted that no one had 
complained before January 4 and further, was unable to identify anyone 
who had allegedly complained (A. 27; 146-147). 2© With respect to Pro- 
duction loss, which Esslinger testified occurred in late December and January, 


25 He did admit, however, observing distribution of GCX 5 and 8; the former was 
a notice of a Union meeting distributed by Kinderman on November 30 and the latter 
a Christmas flyer (A. 147, 178, 181). As already noted, Esslinger told Kinderman, 
while the latter was in non-work area, that he wasn’t allowed to hand out union liter- 
ature “on Company property” and later warned him that he was getting in “a little 
deep.” (A. 67-68) Esslinger did not halt the distribution of the Christmas message be- 
cause he considered it “ta nice thing”. (A. 27-28; 134-135). 


26 When asked to explain what he meant by “annoyance”, Esslinger testified: [There 
were some employees who did not feel that they liked this sort of thing. It was an annoyance 
and I was being plagued by people asking me if we were going to permit this, was this the 


sort of thing we were now going to allow... .” (A. 145-146). | 
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he admitted that shortly before this time the Company, because of a lack 


of orders, was required to lay off 60 to 65 of its employees (A. 27-28; 
147-149, 158). 27 


Finally, in a letter to employees dated March 4, 1968, the Company 
stated that it had prohibited distribution because “it presented an untidy 
condition in the shop and created extra work for the janitorial personnel.” 
(A. 28; 118, 183-184). Nowhere was either “annoyance” or “loss of pro- 
duction” mentioned (Jbid.). 78 Yet nowhere was Esslinger’s conclusionary 
statement supported by evidence which demonstrated that the distribution of 
union literature 'anywhere on plant premises was accompanied by any ex- 
cessive amount of littering, fire hazard or disruption of discipline. Mere 
apprehension of littering is insufficient to rebut the presumption that pro- 
hibition of off-duty distribution in nonworking areas unnecessarily interferes 
with employee rights. Republic Aluminum Co. v. N.L.R.B., supra, 394 
F. 2d 408; N.L.R.B. v. United Aircraft Corp., 324 F. 2d 128, 129 (C.A. 2, 
1963), cert. denied, 376 U.S. 951; Minneapolis-Honeywell Regulator Co., 
139 NLRB 849, 852 (1962); Stoddard-Quirk Mfg. Co., supra, 139 NLRB 
at 621-622. 


From the foregoing, it is apparent that the shifting “reasons” advanced 
by the Company in justification of its broad no-distribution rule fall for 


want of either factual or legal support. 


27 Esslinger also testified that the distribution during break-time interfered with pro- 
duction because the employees read the literature and discussed it after they had re- 
tured to work (A. 137-138). But as already noted, the only literature which he had 
seen prior to the promulgation of the rule on January 4 were GCX 5 and 8 (supra 
n. 25) which he admitted he had not observed employees discussing while at work 
(A. 27-28; 149). 

28 although Esslinger first testified that there were no other reasons for his prohibi- 


tion, except annoyance and production, upon being shown the letter, he asserted un- 
tidiness as an additional reason (A. 28; 149-150). 
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C. The suspension of Chief Steward Dawn Towns 
was motivated by anti-union considerations. 


As the record shows, on January 9, Esslinger, upon discovering that. 
during the afternoon break period Towns was distributing union literature - 
a flyer urging employees to vote for the Union in the election scheduled for 
the following day — reminded her of his previous admonition against carly 
ing on such activities in the plant, and instructed her to leave the plant : Has 
a disciplinary action.” When subsequently he saw that she had not left as 
directed, he «warned her that she would be fired if she did not leave the, 
plant in five minutes. The Board, after considering the timing of her sus- 
pension, the promulgation and enforcement of the invalid no-distribution 
rule, commencing January 4, and the absence of any justifiable reason for 
her suspension, found that Towns was suspended for anti-union considera: 
tions (A. 45-46, 37-38). We submit that the Board could properly conclude 
that the suspension of the bite s Chief Steward, with whom the Company 
had had no prior difficulties, 29 on the day before the representation elec- 
tion for distributing pro-union literature, was motivated by anti-union con- 
siderations, and therefore was violative of Section 8(a)(3) and (1) of the 
Act. 


The Company, no doubt, will continue to assert that Towns was sus- 
pended because of her insolence, the reason advanced by it in a letter | 
addressed to its employees on March 3, 1968, (A. 183-1 84). The Board 
considered, and rejected this contention. For Esslinger, when asked during 
the hearing to explain how she had been insolent, simply stated that she 


had raised her voice to him after he directed her on the first occasion to 
5 


29 Esslinger acknowledged that disciplinary layoffs were “very extraordinary”, a 
that he had not had disciplinary problems with Towns in the past (A. 36; 154). 
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leave the plant (A. 136, 151). On the basis of demeanor and inconsistencies 
in other portions of Esslinger’s testimony, the Examiner credited Towns’ denial 
that she had raised her voice (A. 24-25, 120). In any event, even if Towns 
had raised her voice in protest of the suspension, this would hardly justify 


Esslinger’s prior suspension of her. 


While as already shown, the rule which Towns had allegedly breached 
by distributing literature was invalid, and disciplinary action for its breach 
would be unlawful, 3° the Board found that Esslinger’s interposition of the 
rule was a pretext for her suspension. Accordingly, even if the rule were 
valid, since the Company’s action was motivated by anti-union considerations, 
the suspension was nevertheless unlawful. Cf. N.L.R.B. v. Longhorn Transfer 
Service, Inc., 346 F. 2d 1003, 1006 (C.A. 5, 1965); Sarkes Tarzian, Inc. v. 
N.L.R.B., 374 F. 2d 734, 737-738 (C.A. 7, 1967), cert. denied, 389 U.S. 
839. 


THE BOARD PROPERLY DISMISSED THAT PORTION 
OF THE COMPLAINT WHICH ALLEGED THAT THE 
COMPANY’S GRANT OF A GENERAL WAGE INCREASE 
WAS VIOLATIVE OF SECTION 8(a)(1) OF THE ACT. 


A. The statutory standard — burden of proof. 


It has long been settled that the burden of affirmatively establishing 
an unfair labor practice violation is on the Board’s General Counsel. N.L.R.B. 
v. Cone Mills Corp., 373 F. 2d 595, 601 (C.A. 4, 1967) (collecting cases); 


30 See, e.g., Republic Aviation v. N.L.R.B., supra, 324 U.S. at 805; NLRB. v. 
Miller, supra, 341 F. 2d at 874. Furthermore, since the rule was overly broad, dis- 
ciplinary action for violating it would be unlawful even if the Company could properly 
have disciplined Towns for distributing in a work area in violation of a proper rule, 
if one had been promulgated. LTV Electrosystems, Inc. v. N.L.R.B., 408 F.2d 1122, 
1128 (C.A. 4, 1969). 
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N.L.R.B. v. Cleveland Trust Co., 214 F. 2d 95, 99-100 (C.A. 6, 1954); | 
Cedar Rapids Block Co. v. N.L.R.B., 332 F. 2d 880, 885-996 (C.A. 8, 
1964); N.L.R.B. v. Reynolds International Pen Co., 162 F. 2d 680, 690. 
(C.A. 7, 1947). An inference that conduct was unlawfully motivated “must 
be based upon evidence, direct or circumstantial, not upon mere suspicion.” 
N.L.R.B. v. Cedar Rapids Block Co., supra, 332 F. 2d at 884. As the Board 
has held, “In every case, a violation of the Act must be proved by the | 
General Counsel by the preponderence of the evidence.” Falstaff Brewing 
Corp., 128 NLRB 294-295, n. 2 (1960), enf’d as modified, 301 F. 2d 216 
(C.A. 8, 1962). Accordingly, the issue presented with respect to the wage 
increase is whether the Board could properly find that the preponderance 
of the evidence failed to support the allegations of the complaint. Inter- 
national Woodworkers v. N.L.R.B., 104 App. D.C. 344, 262 F. 2d 233, 
234 (1958). Where the Board finds that the alleged conduct is not viola- 
tive of the Act, that determination will be upheld unless it has “no rational 
basis,” (Mississippi Valley Barge Line Co. v. United States, 292 U.S. 282, 
286-287 (1934); Amalgamated Clothing Workers (Sagamore Shirt Co.) v. 
N.L.R.B., 124 App. D.C. 365, 378, 365 F. 2d 898, 911 (1966); Inter- 
national Woodworkers, Local 6-7, etc. v. N.L.R.B., 105 App. D.C. 37, 39, 
263 F. 2d 483, 485 (1959), or unless “the evidence required the Board to 


uphold the claim” that the Act was violated. Amalgamated Clothing | 
Workers (Ottenheimer & Co., Inc.) v. N.L.R.B., 118 App. D.C. 191, 334 


F. 2d 581 (1964). | 
| 
| 
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The record as a whole does not support a 

finding that the Company granted a general 
wage increase to its employees in order to 

influence their voting in the representation 

election. 


It is the Union’s contention, in No. 22671, that the Company granted 
a general wage increase in order to influence the employees’ choice in the 
subsequent representation election. As shown in the Statement, supra, the 
record demonstrates that the decision to increase wages was made three 
months before the Union’s filing of the election petition, and was motiva- 
ted by a desire to achieve the minimum wage level prior to the effective 
date of the Federal law in accordance with past policy, and in order to 
remain competitive in the labor market. The record further shows that 
the wage increase program was implemented in uniformly followed steps 
in accordance with criteria adopted prior to the commencement of the 


plan. 


1. The Act does not forbid the granting of wage increases 
prior to a representation election if the increases are 
not given for the purpose of inducing employees to vote 
against the Union 


against UC ee 


While it is true that an employer violates Section 8(a)(1) of the Act 
if it grants increased benefits during the pendency of an election in order 
to influence the employees’ choice (N.L.R.B. v. Exchange Parts Co., 375 
U.S. 405 (1964)), an increase during an organizational period is not in and 


of itself an unfair labor practice. Persuasive factors leading to a finding that 


such conduct is legitimate include: similar past practice, 31 4 desire to 


31 See, eg., Jackson Tile Mfg. Co., 122 NLRB 764, 765-766 (1958); Production 
Industries, Inc., 170 NLRB No. 128, 68 LRRM 1449, 1450 (1968); Dayton Vacuum 
Truck Service, 170 NLRB No. 192, 68 LRRM 1059, 1060 (1968). 
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remain competitive with other employers in the labor market, 32 ora 
decision to grant the benefits made prior to the inception or resurgence 
of union activity. 33 The presence of these factors here, we submit, en- 
titled the Board to draw the inference that the Company’s granting of these 
wage benefits was not prompted by the imminence of the representation | 
election. For as the Sixth Circuit stated in N.L.R.B. v. Bailey Co., 180 

F. 2d 278, 280 (1950): “Inferences as to whether or not proposals to : 


confer economic benefits on employees have for their purpose the dis- 


| 
couraging of such employees’ interest and activity in the union, are for the 


Board and not the Court.” Accord: Stark Ceramics Inc. v. N.L.R.B., 
375 F. 2d 202, 205-206 (C.A. 6, 1967). 


32 Dayton Vacuum Truck Service, supra; Drug Fair-Community Drug Co., Inc., 
162 NLRB 843, 853-855 (1967); Phelps-Dodge Copper Products Co. v. N.L.R.B., 
354 F. 2d 591, 593 (C.A. 7, 1965); N.L.R.B. v. W. T. Grant Co., 208 F. 2d 710, | 
711-712 (C.A. 4, 1953); N.L.R.B. v. Cleveland Trust Co., 214 F. 2d 95, 98-100 
(C.A. 6, 1954). 


68 LRRM 1112 (1968). 


34 The Union argues (br. pp. 25, 10-11) that since the Company’s grant of wage 
increases in a different proceeding were found to be unlawful (See n. 4, supra), the) 
increases in the instant case should likewise be deemed unlawfully motivated. But as 
the First Circuit stated in NLRB v. Gotham Industries, Inc., 406 F. 2d 1306 (1969): 
“Possible recidivism, however an unfortunate fact of life, is not, in our opinion, a | 
substitute for proof that a particular act was primarily motivated by a purpose to in- 
terfere with employees’ rights to organize.” Here the Board, unlike the Examiner, | 
specifically refused to rely on the Company’s unlawful conduct in the prior case in! 
reaching its conclusions herein in those instances where it found the Company did 
violate the Act (A. 46, n. 1). 
| 
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The wage increase program was adopted prior to the 
resurgence of the Union for reasons unrelated to the 
employees’ union activity, and was implemented in a 
manner consistent with the requirements of the program. 


As shown in Section B of the Statement, supra, the decision to effec- 
tuate a general wage increase for all employees was made in September 
1967, nearly three months prior to the Union’s filing of the election peti- 
tion. It was determined at that time that the Company would continue 
its past practice of increasing wages before the date required by the amend- 
ment to the Fair Labor Standards Act; the decision was reinforced by the 
knowledge that several of the Company’s competitors for labor had already 
effectuated such an increase. 


In implementing its wage increase program, the Company determined 
that it would attempt to maintain wage differentials in the plant and 
would spread the increases over five pay periods in order to reduce the 
financial impact occasioned by the increases. Thus, the lower paid em- 
ployees were brought up to $1.65 in a series of steps which corresponded 
to existing wage steps — $1.47, $1.53, $1.60 and $1.65. 35 Existing wage 
differentials were maintained for employees who were paid $1.65 or above, 
since they were advanced in a series of uniform steps to the next higher 
wage step. Finally, the Company continued to maintain the ten cent 


premium differential for night work employees. 


35 Although all those employees who were below $1.65 were brought to that 
level, thus eliminating preexisting wage differentials within this group, the series of 
step increases were timed so that the lower paid employees were not advanced more 
rapidly than the higher paid employees (See n. 15, supra). 


I 
27 | 
| 
In attempting to rebut the existence of a uniform plan of wage rate, 
advancement, the Union relies on the Trial Examiner’s analysis of the Com- 
pany’s payroll records. The error in that analysis, however, was the failure 
to view the wage program over the five pay periods (I through V) of its | 
existence; © rather, the Examiner appeared to consider only the increases 
which were granted in period V, apparently because only these were alleged 
to have been unfair.27 It is only by ignoring the four preceding periods, 


and looking at period V in isolation, that it is possible to conclude that | 


there was a “disparity” in the amount of the increases (A. 30).8 


| 
36 The Union’s assertion (br. pp. 9, 10) that the program was completed on Noverh- 

ber 25 is contrary to the record. Rather, as Esslinger testified, “It was completed on. 
the pay period beginning November 27th or 26th” (A. 130) (emphasis added). 
37 tt should be noted that an allegation which asserted that the prior increases | 
were also violative of the Act would not have been barred by Section 10(b) of the | 
Act, since the charge was filed on January 15, 1968, that is, within six months from 
the granting of increases during pay period I. 


38 The Examiner also based his 8(a)(1) finding on the fact that employee witnesses 
for the General Counsel at the unfair labor practice hearing received only a single five 
or six cent increase while other employees received much larger increases (A. 30 and n. 
16). But, as pointed out by the Board, most employees only received a one step in-| 
crease, (A. 48, n. 4). Furthermore, those at the initially higher rates, such as these | 
employees, received smaller increases. In any event, the record shows that they were} 
not treated differently than other employees at the same wage rate. 
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We submit, therefore, that the evidence considered as a whole demonstrates 
that the Company followed a uniform plan of wage increases, and that the 


plant was instituted for legitimate, economic, rather than anti-union, pur- 


poses. 39 


Ill. THE BOARD’S REMEDY WAS VALID AND PROPER 


In the instant case, the Board ordered the Company to cease and de- 
sist from the unfair labor practices found and from interfering with the Sec- 
tion 7 rights of its employees “in any other manner.” The Company was 
further required to make whole Dawn Towns for any loss of pay she may 
have suffered by reason of the Company’s discrimination against her on 
January 9, 1968, and to post appropriate notices at its Oshkosh plant. 
Finally, the Board set aside the first election and ordered that a second 
election be held. 


39 In this case, where the evaluation of the credibility of witnesses is not determina- 
tive, the fact that the Board and the Trial Examiner disagreed on the ultimate result 
does not mean that the evidence supporting the Board’s decision is less substantial. 
Universal Camera Corp. v. N.L.R.B., 340 U.S. 474, 476 (1951). Accord: N.L.R.B. v. 
Dell, 283 F. 2d 733, 739 (C.A. 5, 1960). The Board is the decision-making authority 
empowered to draw inferences and legal conclusions from the underlying facts, and 
the Examiner’s contrary conclusions are entitled to no special weight. Warehousemen 
& Mail Order Employees, Local 743 v. N.L-R.B., 112 U.S. App. D.C. 280, 281, 284, 
302 F. 2d 865, 866, 869 (1962); N.L.R.B. v. A.P.W. Products Co., 316 F. 2d 899, 
903-904 (C.A. 2, 1963). 


40 The Company requests this Court to reverse the Board’s order setting aside the 
election and directing a new one asserting that its coercive conduct did not prevent a 
free election. The election order, however, is not a final order subject to court review. 
The order will be reviewable only if the Union wins the second election, and the Com- 
pany challenges the election results by refusing to grant recognition and bargaining. 
See, e.g., The Orchard Corp. of America v. N.L.R.B., 408 F. 2d 341, 342, n. 1 (C.A. 
8, 1969), and cases cited therein. 
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The Union, in its brief, requests the Court to remand this case, and 
require the Board to consider anew the Union’s request that the Company 
take further affirmative action. #1 The Union requests that the Board 
order the Company to (1) mail the prescribed notice to all its employees: 
(2) make available to the Union the use of its bulletin boards and (3) pro- 
vide the Union with a mailing list containing the names and addresses of | 


all employees within the appropriate unit, and to keep the list up-to-date, 


Although the Board has required some additional remedial measures | 
in cases involving special circumstances — for example, a massive unlawful 
employer anti-union campaign — including direct mailings to the employees 
(IP. Stevens & Co., Inc. v. N.L.R.B., 406 F. 2d 1017 (C.A. 4)) — we sub- 
mit that the record in the instant case did not present the type of aggravated 
and pervasive conduct which could not be remedied by the Board’s present 
order. The Supreme Court has stated that “the relations of the remedy 


to policy is peculiarly a matter for administrative competence (Phelps-Dodige 


41 The Union (br. p- 21) urges that the Board’s failure “to give any reason or to 
explicate the grounds for the denial of the remedies requested by the Union” requires 
that the case be remanded. It would be unnecessary, however, to remand this case | 
for further consideration, since the Board has already “considered the Trial Examiner’s 
Decision, the exceptions and briefs, and the entire record in these cases” and has de- 
termined that a departure from the usual remedies was not warranted. Quite obviously, 
it would serve no purpose for the Board to explicate in each case its reasons for apply- 
ing traditional remedies. Since the Board has considered the Union’s exceptions, and 
“unmistakably informed [the Union] of its rulings on exceptions, [f]urther particu- | 
larly is not required.” N.L.R.B. v. State Center Warehouse & Cold Storage Co., 
193 F. 2d 156, 158 (C.A. 9, 1951). 
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Corp. v. N.L.R.B., 313 U.S. 177, 194 (1941)), and, accordingly, “It is for 


the Board, not the courts, to determine how the effect of prior unfair 


labor practices may be expunged.” International Ass’n of Machinists v. 
N.L.R.B., 311 U.S. 203, 216 (1964); NLRB. v. Seven-Up Bottling Co., 
344 U.S. 344 (1953); Virginia Electric Power Co. v. N.L.R.B., 319 U.S. 
533, 540 (1943). See also, Consolo v. Federal Maritime Commission, 383 
U.S. 607, 621 (1966). 


The Board’s decision not to depart from its normal practice and order 
the unusual relief sought in this case is well within the area reserved for 
agency discretion. As this Court stated in Amalgamated Clothing Workers 
(Hamburg Shirt'Corp.) v. N.L.R.B., 125 App. D.C. 275, 281, 371 F. 2d 
740, 745 (1966): 


The Board’s power to fashion remedies places a premium 
upon agency expertise and experience, and the Board dis- 
cretion involved is for the agency and not the court to ex- 
ercise, We cannot insist that the traditional relief provided 
here will be so ineffective to enforce the policies of the 
Act as to be insufficient as a matter of law. 


Accord: United Hatters v. N.L.R.B., 126 U.S. App. D.C. 149, 151, 375 
F. 2d 325, 327 (1967); United Steelworkers of America etc. v. N.L.R.B., 
(Stanley-Artex), App. D.C. 401 F.2d 434 (1968). 


As these cases demonstrate, judicial review in this area extends to a 
determination of whether the Board’s remedy is insufficient to remedy the 
violations found. The issue before the Court is not whether the Union or 
the Board has proposed the best possible remedy. See, Amalgamated Clothing 
Workers v. N.L.R.B. (Edro Corp.), 345 F. 2d 264, 268 (C.A. 2, 1965). 

Here, the Board refused to impose novel remedial measures which thus far 


have been granted only sparingly. Unless the Board abused its discretion 
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in making this judgment, there is no occasion for reversal. See, Local 57, 


Int'l Ladies’ Garment Workers’ Union v. N.L.R.B., (Garwin Corp.), 126 | 


App. D.C. 81, 374 F. 2d 295 (1967) cert. denied., 387 U.S. 942. We | 


submit that no such showing of abuse can or has been made here. 42 


CONCLUSION 


For the reasons given, it is respectfully submitted that the petition for 
review in No. 22,671 be denied and the Board’s application for enforce- 
ment in No. 22,804 be granted. 


ARNOLD ORDMAN, | 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel; 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


PETER AMES EVELETH, | 
HERBERT FISHGOLD, 


Attorneys, 


National Labor Relations Board. 


July 1969. 
| 


42 Jt should be noted that the Union in its brief to the Board did not explain | 
why the Board’s traditional remedies were inadequate or why its proposed remedies were 
required. It made no showing why access to the Company’s board or its mailing | 
lists were necessary for its organizational campaign. See J.P. Stevens & Co., Inc. vi 
N.L.R.B., 380 F. 2d 292, 305 (C.A. 2, 1967), cert. denied, 389 U.S. 1005. See also, 
Textile Workers Union of America (J.P. Stevens & Co., Inc.) v. N.L.R.B., 388 F. 2d 
896, 905-906 (C.A. 2, 1967) cert. den., 393 U.S. 836. 
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1. The Company contends (Co. br. pp. 7-11) that it had been denied 
due process by the Board’s finding that the Company’s maintenance of ‘the 
no-solicitation rule (A. 173) violated Section 8(a)(1) of the Act since it was 
not specifically alleged in the complaint that this conduct was unlawful. 
This contention is plainly without merit. 


The complaint alleged, inter alia, that the application of its no- 
solicitation rule was violative of the Act.!_ The rule was introduced into 
evidence by the General Counsel without objection by the Company (A. 
57). At the hearing, and in its brief to the Trial Examiner, the Company 
defended its ban on distribution by asserting that it was simply applying 
its no-solicitation rule, as promulgated in January, 1967 (A. 46; 63). It 
argued that the rule was valid on its face, and hence the prohibition against 
literature distribution must also have been lawful. As the Company stated 
in its brief to the Trial Examiner (p. 11): 


“In any event, as the [posted] rule was promulgated more than six 
months prior to the filing of the unfair labor practice charge in the matter, 
the only question to be determined in this case is whether Respondent’s 
maintenance of the rule was proper under the Act”? (emphasis added). 
Furthermore, contrary to Company’s contention that had it been on notice 
that the rule was at issue it might have demonstrated “special circumstances” 
which would have overcome the presumption of invalidity (Co. Br. p. 7), 
through the testimony of Company President Esslinger, the Company did 
present evidence in support of this claim, although the Board ultimately 


1 Paragraph 5(e) of the Complaint alleged that “On or about the dates indicated be- 
low, the Respondent at its plant interfered with, restrained and coerced its employees 
in the exercise of rights guaranteed in Section 7 of the Act by the following acts and 
conduct * * * 


(e) The conduct of Respondent since on or about November 30, 1967, in discrimina- 
torily applying the existing no solicitation rule.” (A. 4). 

As the Eighth Circuit noted in N.L.R.B. v. Louisiana Mfg. Co., 374 F.2d 696, 704- 
705 (1967), the complaint “will normally be sufficient if it informs the alleged violator 
of the general nature of the violation charged against him and enables him to preserve 
the evidence relating to the matter.” 


2 In another portion of that brief (p. 12) the Company states: “It is obvious that 
insofar as the rule relates to oral solicitation, the rule is legal on its face under the 
Stoddard-Quirk test. The rule as written does not violate the Act since it is limited 
to working hours.” (emphasis in original). 
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found that none of the reasons advanced justified a restriction on employee 
solicitation during an employee’s own time (A. 46; 132-133). Thus, having 
erected its entire defense with respect to the no-distribution rule upon the 
validity of the no-solicitation rule, the Company can now hardly contend 
that the legality of the no-solicitation rule was not fairly litigated and un- 
derstood by the Company to be at issue in this case. American Boiler — 
Manufacturers Assn. v. N.L.R.B., 366 F.2d 815, 820-821 (C.A. 8, 1966); 
Owens-Corning Fibreglas Corp. v. N.L.R.B., 407 F.2d 1357, 1361 (C.A. 4, 
1969); A. H. Belo Corp. v. N.L.R.B., __ F.2d __, 71 LRRM 2437, 2442 
(C.A. 5, 1969); Associated Home Builders of Greater East Bay, Inc. v. : 
N.L.R.B., 352 F.2d 745, 753-755 (C.A. 9, 1965); Bakery Wagon Drivers 
and Salesmen, Local Union No. 484 v. N.L.R.B., 116 U.S. App. D.C. 87, 
321 F.2d 353, 356 (1963). | 


2. The Company contends that however broad the no-solicitation rule 
as written, the application of the rule is determinative of its validity or in- 
validity. Since it was never applied, its maintenance alone, the argument | 
Tuns, cannot be violative of the Act (Co. br. pp. 11-12). We submit that 
this contention is erroneous. For nothing in the rule negated its over 
broad scope. It was therefore “reasonably foreseeable” that an employee 


who would otherwise have engaged in lawful solicitation might well be de- 


terred therefrom because of the Company’s maintenance of the rule. 
N.L.R.B. v. Walton Mfg. Co., 289 F.2d 177, 180 (C.A. 5, 1961). The 
very existence of the rule inhibited protected activity, irrespective of af- | 
firmative examples of its enforcement or discriminatory application. See 
Republic Aviation Corp. v. N.L.R.B., 324 U.S. 793 (1945); N.L.R.B. yv. | 
Lexington Chair Co., 361 F.2d 283, 289 (C.A. 4, 1966); Matthews Co. | 
N.L.R.B., 354 F.2d 432, 441 (C.A. 8, 1965), cert. den. 384 U.S. 1002. 
Compare N.L.R.B. v. American Coach Company, 379 F.2d 699, 701 
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(C.A. 10, 1967) distinguishing N.L.R.B. v. Shawnee Industries, Inc., 333 
F.2d 221, 225 (C.A. 10, 1964) (no special circumstances justifying pro- 
hibition.)* 


CONCLUSION 


For the reasons stated herein and the reasons stated in our opening 
brief, we respectfully submit that the Court should ‘enter a decree enforc- 
ing the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, 


DOMINICK L. MANOLI, 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


PETER AMES EVELETH, 
HERBERT FISHGOLD, 
Attomeys, 


National Labor Relations Board. 


July, 1969. 


3 Mallory Plastics Co., 149 NLRB 1649 (1964) is not to the contrary. In that case 
the otherwise valid no-distribution rule was found lawful “in the absence of evidence 
showing that the' invalid interpretation was intended, or enforced, or communicated to 
the employees . |» 149 NLRB at 1650 (emphasis added). The case plainly does 
not stand for the proposition that a rule, invalid on its face, is not unlawful unless 
actually applied in an unlawful manner. (Compare Co. br. p. 15) Moreover, the rule 
here specifically applied to solicitation “on behalf of any .- - - labor union... .” (A. 
173). Compare N.L.R.B. v. Shawnee Industries, Inc., 333 F.2d 221, 225 (CA. 10, 
1964) (rule applied to solicitations of contributions rather than union solicitations). 
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